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Case: CR-MD-2007-0004476 Current Judge: Michael Oths
Defendant: Delling, John Joseph

State of Idaho vs. John Joseph Delling
Date
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Judge
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Case: CR-FE-2007-0000663 Current Judge: Deborah Bail
Defendant: Delling, John Joseph

State of Idaho vs. John Joseph Delling
Date

Code

User

5/15/2007

NEWC

CH

Case Created - Indicted M0704476

Deborah Bail

COMM

CH

Charge number 1: Committment and Papers

Deborah Bail

CH

Charge number 1: Defendant Transferred In M0704476 D.01

Deborah Bail

CH

Charge number 1: Count Indicted From M0704476 D.01 C.001

Deborah Bail

CH

Charge number 1: Bond Transferred From M0704476 D.01 C.001

Deborah Bail

CH

INDICTMENT FILED

Deborah Bail

CHAD

Charge number 2: Charge Created

Deborah Bail

CHAD

Charge number 3: Charge Created

Deborah Bail

5/18/2007

5/21/2007

6/4/2007

Judge

ARRN

CH

Arraignment - 05/21/2007

Deborah Bail

ORDR

MN

Order - Granting Request for
Cameras

Deborah Bail

ORDR

CL

Order - Granting Request for

Deborah Bail

CL

Cameras

Deborah Bail

ARRN

CL

Arraignment

Deborah Bail

CONT

CL

Continued For Plea

Deborah Bail

ARRN
APNG
APNG
APNG
HRSC

CL

Arraignment - (Can't)

Deborah Bail

CL

Charge number 1: Not Guilty Plea

Deborah Bail

CL

Charge number 2: Not Guilty Plea

Deborah Bail

CL

Charge number 3: Not Guilty Plea

Deborah Bail

Event Scheduled - Pre-Trial Conference -

Deborah Bail

CL

03/03/2008
JTSC

CL

Jury Trial Set - 04/08/2008

Deborah Bail

CL

Notice - Of Trial Setting

Deborah Bail

RC

Motion - for GJ Transcript

Deborah Bail

CL

Order - For GJ Transcript

Deborah Bail

RC
RC

Defendant Request For Discovery - /Specific

Deborah Bail

6/15/2007

NOTC
MOTN
ORDR
RESD
NOTC

Nof1ce - of Preparation of GJ
Transcript

Deborah Bail

7/19/2007

NOTC

RC

Notice - of Intent to Use IRE
404(b) Evidence

Deborah Bail

GJ Transcript Filed

Deborah Bail

11/9/2007

MOTN

RC
SG

Motion - for Release of GJ
Transcript to Expert
Witnesses

Deborah Bail

11/15/2007

ORDR

CL

Order - Granting Release of

Deborah Bail

CL

GJ Transcript to

Deborah Bail

CL

Expert Witnesses

Deborah

RC

State/City Response to Disc. Req.

Dehornh R;:iil

6/5/2007
6/8/2007
6/13/2007

7/31/2007

11/29/2007

REQD

Bct!)0004
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Case: CR-FE-2007-0000663 Current Judge: Deborah Bail
Defendant: Delling, John Joseph

State of Idaho vs. John Joseph Delling
Date

Code

11/29/2007
1/22/2008

MOTN

1/29/2008

User

Judge

RC

State/City Request for Discovery

Deborah Bail

AM

Motion - for Mental Eval

Deborah Bail

CL

St Motion for 404 b

Deborah Bail

1/30/2008

ORDR

CL

Order - For Exam 18-211

Deborah Bail

2/19/2008

HRSC

CL

Event Scheduled - Hearing - 02/20/2008

Deborah Bail

CL

Hearing

Deborah Bail

HRSC

CL

Event Scheduled - Hearing - 02/27/2008

Deborah Bail

REQD

AB

State/City Response to Disc. Req. - Addendum

Deborah Bail

HW

Request to Obtain
Approval to Record/
Broadcast a Court
Proceeding

Deborah Bail

CL

Hearing

Deborah Bail

ORDR

CL

Order - Of Commitment 18-212

Deborah Bail

3/21/2008

REQD

AU

State/City Response to Disc. Req. - /2nd
Addendum

Deborah Bail

8/4/2008

MISC

TCURQUAM

State Motion for Follow-up Competency
Examination

Deborah Bail

8/14/2008

ORDR

CCLUEDTC

Order Of Commitment Pursuant To IC 18-212

Deborah Bail

10/16/2008

MISC

TCKELLHL

State's Motion for Follow-Up Competency
Examination Pursuant to I.C. 18-212

Deborah Bail

MISC

TCKELLHL

Objection to Determination of Fitness of
Defendant to Proceed and Request for Hearing

Deborah Bail

NOHG

TCURQUAM

Notice Of Hearing

Deborah Bail

HRSC

TCURQUAM

Hearing Scheduled (Hearing Scheduled
11/17/2008 09:30 AM)

Deborah Bail

DCHH

CCLUEDTC

Hearing result for Hearing Scheduled held on
Deborah Bail
11/17/2008 09:30 AM: District Court Hearing Heh
Court Reporter: Susan Gambee
Number of Transcript Pages for this hearing
estimated:50

ORDR

CCLUEDTC

Order Allowing Cameras in the Courtroom

Deborah Bail

11/19/2008

ORDR

CCLUEDTC

Order For Examination Under 18-211/18-212

Deborah Bail

11/25/2008

HRSC

CCLUEDTC

Hearing Scheduled (Motion 12/04/2008 09:30
AM) Re-Set Jury Trial

Deborah Bail

12/4/2008

DCHH

CCLUEDTC

Hearing result for Motion held on 12/04/2008
09:30 AM: District Court Hearing Held
Court Reporter: Susan Gambee
Number of Transcript Pages for this hearing
estimated: Re-Set Jury Trial 50

Deborah Bail

HRSC

CCLUEDTC

Hearing Scheduled (Pretrial Conference
04/27/2009 09:30 AM)

Deborah Bail

HRSC

CCLUEDTC

Hearing Scheduled (Jury Trial 06/02/2009 09:30 Deborah Bail

2/20/2008

2/26/2008
2/27/2008

11/10/2008

11/17/2008

AM)
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Case: CR-FE-2007-0000663 Current Judge: Deborah Bail
Defendant: Delling, John Joseph

State of Idaho vs. John Joseph Delling
Date

Code

User

12/4/2008

HRSC

CCLUEDTC

Hearing Scheduled (Motion 03/23/2009 09:30
AM) 404(8) AND 18-207 Motions

Deborah Bail

HRSC

CCLUEDTC

Hearing Scheduled (Motion 01/27/2009 09:30
AM) 18-212 Motion

Deborah Bail

Judge

CCLUEDTC

Notice of Re-SettingTrial

Deborah Bail

12/9/2008

STIP

TCKELLHL

Stipulation for Release of Raw Data of Counsel

Deborah Bail

12/10/2008

ORDR

DCTHERTL

Order for the Release of Raw Data to Counsel

Deborah Bail

1/9/2009

RSDS

TCASPIRA

State/City Response to Discovery/third addendum Deborah Bail

1/15/2009

RSDS

TCASPIRA

State/City Response to Discovery/fourth
addendum

1/22/2009

RSDS

TCKELLHL

State/City Response to Discovery/5th Addendum Deborah Bail

1/26/2009

MISC

DCTHERTL

Request to Obtain Approval to Broadcast and/or
Photograph a Court Proceeding

ORDR

DCTHERTL

Order Approving Broadcast and/or Photograph of Deborah Bail
a Court Proceeding

DCHH

CCLUEDTC

Hearing result for Motion held on 01/27/2009
09:30 AM: District Court Hearing Held
Court Reporter: Susan Gambee
Number of Transcript Pages for this hearing
estimated: 18-212 Motion 50p

Deborah Bail

HRSC

CCLLIEDTC

Hearing Scheduled (Motion 01/30/2009 09:30
AM)

Deborah Bail

1/29/2009

RSDS

TCKELLHL

State/City Response to Discovery/6th Addendum Deborah Bail

1/30/2009

DCHH

CCLLIEDTC

Hearing result for Motion held on 01/30/2009
09:30AM: District Court Hearing Held
Court Reporter: Susan Gambee
Number of Transcript Pages for this hearing
estimated:50

Deborah Bail

2/3/2009

ORDR

CCLUEDTC

Order For Delivery of Medical Records/19-3004;
ICR 17

Deborah Bail

2/6/2009

MISC

TCRAMISA

Seventh Addendum to Discovery Response to
Court

Deborah Bail

2/18/2009

NOTC

TCRAMISA

Notice of Intent to Produce Psychological
Evidence

Deborah Bail

2/19/2009

DEOP

DCTHERTL

Decision Or Order Re: Competency to Stand Trial Deborah Bail

ORDR

CCLUEDTC

Ex Parte Order Allowing Access To Defendant

2/23/2009

RSDS

TCKELLHL

State/City Response to Discovery/8th Addendum Deborah Bail

2/25/2009

NOHG

TCKELLHL

Notice Of Hearing

MISC

TCKELLHL

State's Motion for Access to Defendant by Mental Deborah Bail
Health Experts

2/27/2009

MOTN

TCBULCEM

State's motion to admit Idaho Rule of Evidence
404(b) evidence

Deborah Bail

3/18/2009

MISC

TCKELLHL

Amended Notice of Intent to Produce Evidence
Pursuant to LC. 18-207

Deborah

1/27/2009

Deborah Bail

Deborah Bail

Deborah Bail

Deborah Bail

BailOOOOG
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Case: CR-FE-2007-0000663 Current Judge: Deborah Bail
Defendant: Delling, John Joseph

State of Idaho vs. John Joseph Delling
Judge

Date

Code

User

3/20/2009

MISC

TCRAMISA

State's Supplemental Brief in Support of the
State's Motion for Admission of Rule 404B
Evidence

Deborah Bail

MISC

TCKELLHL

Objection to Access to Defendant by State's
Experts and Motion to Declare I.C. 18-207 and
Repeal of I.C. 18-208 and 18-209
Unconstitutional

Deborah Bail

MISC

TCBULCEM

Defendant's motion in limine in objection to state's Deborah Bail
motions filed under IRE 404(b)

DCHH

CCLLIEDTC

Hearing result for Motion held on 03/23/2009
09:30 AM: District Court Hearing Held
Court Reporter: Susan Gambee
Number of Transcript Pages for this hearing
estimated: 404(8) AND 18-207 Motions 50

Deborah Bail

HRSC

CCLUEDTC

Hearing Scheduled (Motion 04/15/2009 09:30
AM)

Deborah Bail

4/1/2009

MISC

TCKELLHL

Memorandum

Deborah Bail

4/3/2009

RSDS

TCBULCEM

State/City Response to Discovery/9th addendum

Deborah Bail

RSDS

TCBULCEM

State/City Response to Discovery/10th addendum Deborah Bail

MISC

TCRAMISA

State's Response to the Defendant's Objection to Deborah Bail
IC 18-207 and the Defendant's Motion to Declare
the Abolition of the Insanity Defense
Constitutional

MOTN

TCRAMISA

Motion to Suppress

Deborah Bail

4/10/2009

RSDS

TCRAMISA

State/City Response to Discovery/Eleventh
Addendum

Deborah Bail

4/14/2009

HRVC

CCLUEDTC

Hearing result for Motion held on 04/15/2009
09:30 AM: Hearing Vacated

Deborah Bail

4/15/2009

MISC

TCURQUAM

Brief in Support of Defend Motion to Suppress

Deborah Bail

4/17/2009

ORMR

CCEDWARM

Order For Delivery of Medical Records

Michael Oths

4/20/2009

RSDS

TCURQUAM

State/City Response to Discovery/12th
Addendum

Deborah Bail

4/21/2009

HRSC

CCLUEDTC

Hearing Scheduled (Motion 04/23/2009 03:00
PM)

Deborah Bail

4/23/2009

DCHH

CCLUEDTC

Hearing result for Motion held on 04/23/2009
03:00 PM: District Court Hearing Held
Court Reporter: Susan Gambee
Number of Transcript Pages for this hearing
estimated: 50

Deborah Bail

HRSC

CCLUEDTC

Hearing Scheduled (Motion & Pretrial
Conference) 05/08/2009 02:00 PM)

Deborah Bail

HRVC

CCLUEDTC

Hearing result for Pretrial Conference held on
04/27/2009 09:30 AM: Hearing Vacated

Deborah Bail

RSDS

TCBULCEM

State/City Response to Discovery/13th addendum Deborah Bail

NOHG

TCRAMISA

Notice Of Hearing

RSDS

TCBULCEM

State/City Response to Discovery/14th addendum Deborah Bail

3/23/2009

4/6/2009

4/24/2009

4/27/2009

Deborah Bail
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Case: CR-FE-2007-0000663 Current Judge: Deborah Bail
Defendant: Delling, John Joseph

State of Idaho vs. John Joseph Delling
Date

Code

User

4/30/2009

MISC

TCRAMISA

State's Response to the Defendant's Motion to
Suppress

Deborah Bail

5/1/2009

RSDS

TCRAMISA

State/City Response to Discovery/Fifteenth
Addendum

Deborah Bail

DEOP

DCTHERTL

Decision and Order Re: Constitutionality of I.C.
§18-207

Deborah Bail

5/4/2009

ORDR

CCLUEDTC

Order Granting Access by States Experts

Deborah Bail

5/8/2009

DCHH

DCKORSJP

Hearing result for Motion held on 05/08/2009
02:00 PM: District Court Hearing Held
Court Reporter: Susan Gambee
Number of Transcript Pages for this hearing
estimated: Less than 100 Pages

Deborah Bail

RSDS

TCRAMISA

State/City Response to Discovery/Sixteenth
Addendum

Deborah Bail

5/13/2009

MOTN

TCBULCEM

Motion to allow witnesses to review their own
testimony from GJ pursuant to ICR 63

Deborah Bail

5/18/2009

RSDS

TCASPIRA

State/City Response to Discovery/seventeenth
addendum

Deborah Bail

5/19/2009

ORDR

CCLUEDTC

Order To Allow Witnesses to Review GJ
Testimony

Deborah Bail

5/22/2009

RSDS

TCBULCEM

State/City Response to Discovery/18th addendum Deborah Bail

5/27/2009

MISC

TCKELLHL

State's Suggested Jury Instructions RE: 404(b)
Evidence

Deborah Bail

REDU

DCOATMAD

Charge Reduced Or Amended (118-4001-11
Murder II)

Deborah Bail

INFO

DCOATMAD

Amended Information Filed

Deborah Bail

HRVC

DCOATMAD

Hearing result for Jury Trial held on 06/02/2009
09:30 AM: Hearing Vacated

Deborah Bail

HRSC

DCOATMAD

Hearing Scheduled (Entry of Plea 05/27/2009
01:00 PM)

Deborah Bail

DCHH

DCOATMAD

Hearing result for Entry of Plea held on
Deborah Bail
05/27/2009 01 :00 PM: District Court Hearing Hel1
Court Reporter: Susan Gambee
Number of Transcript Pages for this hearing
estimated: less than 50

HRSC

DCOATMAD

Hearing Scheduled (Hearing Scheduled
06/02/2009 09:30 AM)

Deborah Bail

PLEA

DCOATMAD

A Plea is entered for charge: - GT ( 118-4001-11
Murder II)

Deborah Bail

HRSC

DCOATMAD

Hearing Scheduled (Sentencing 07/21/2209
09:30 AM)

Deborah Bail

GPFM

DCTHERTL

Guilty Plea Form

Deborah Bail

DCHH

CCLUEDTC

Hearing result for Hearing Scheduled held on
Deborah Bail
06/02/2009 09:30 AM: District Court Hearing Hel1
Court Reporter: Susan Gambee
Number of Transcript Pages for this hearing
estimated: 50

6/2/2009

Judge
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Case: CR-FE-2007-0000663 Current Judge: Deborah Bail
Defendant: Delling, John Joseph

State of Idaho vs. John Joseph Delling
Date

Code

User

6/2/2009

HRVC

CCLUEDTC

Hearing result for Sentencing held on 07/21/2209 Deborah Bail
09:30AM: Hearing Vacated

HRSC

CCLUEDTC

Hearing Scheduled (Sentencing 07/14/2009
09:30 AM)

Deborah Bail

MOTN

TCBULCEM

Motion to accept transfer of Latah County Case
No. CR-2007-01378

Deborah Bail

ORDR

CCLUEDTC

Order Approving Cameras in the Courtroom

Deborah Bail

7/13/2009

ORDR

CCLUEDTC

Order Accepting Transfer of Latah County Case
#CR200701378

Deborah Bail

7/14/2009

DCHH

CCLUEDTC

Hearing result for Sentencing held on 07/14/2009 Deborah Bail
09:30 AM: District Court Hearing Held
Court Reporter: Susan Gambee
Number of Transcript Pages for this hearing
estimated:250

8/18/2009

DCHH

CCLUEDTC

District Court Hearing Held
Court Reporter: Susan Gambee
Number of Transcript Pages for this hearing
estimated :250ps

Deborah Bail

FIGT

CCLUEDTC

Finding of Guilty (118-4001-11 Murder II)

Deborah Bail

JAIL

CCLUEDTC

Sentenced to Jail or Detention (118-4001-11
Murder II) Confinement terms: Penitentiary
determinate: 999 years w/Treatment

Deborah Bail

CONC

CCLUEDTC

Concurrent Sentencing (118-4001-11 Murder II)
Consecutive Sentence: Concurrent with:
Concurrent

Deborah Bail

COPT

CCLUEDTC

Confinement Option Recorded: Life sentence.

Deborah Bail

STAT

CCLUEDTC

STATUS CHANGED: closed pending clerk action Deborah Bail

8/19/2009

JCOC

DCTHERTL

Judgment Of Conviction & Order Of Commitment Deborah Bail

8/21/2009

STAT

CCTOMPMA

STATUS CHANGED (batch process)

9/15/2009

APSC

TCBULCEM

Appealed To The Supreme Court

Deborah Bail

ORDR

CCLUEDTC

Order Appt State Appellate PD

Deborah Bail

11/3/2009

NOTA

CCTHIEBJ

Amended Notice of Appeal

Deborah Bail

12/8/2009

RULE35

TCBULCEM

Motion for Reconsideration of Sentence and for
Leave

Deborah Bail

12/11/2009

MISC

TCRAMISA

State's Objection to Motion for Reconsideration of Deborah Bail
Sentence

12/30/2009

MOTN

TCBULCEM

Motion for progress report

7/10/2009

Judge

Deborah Bail

00009

,
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DR# 07-004271
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GREG H. BOWER
Ada County Prosecuting Attorney

iJ.v

Heather Reilly
Deputy Prosecuting Attorney
200 W. Front Street, Room 3191
Boise, Idaho 83702
Telephone: (208) 287-7700

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,
Plaintiff,
vs.
JOHN JOSEPH DELLING,
Defendant.

)
)
)
)
)
)
)
)
)

Case No.

~ '1

/

fj 0

COMPLAINT
Delling's DOB: Delling's S S N : -

______________

APPEARED Before me this

~1 day of April 2007, Heather Reilly,

Deputy Prosecuting Attorney, in and for the County of Ada, State of Idaho, who, being first
duly sworn, complains and says: that JOHN JOSEPH DELLING, on or about the 3rd day
of April, 2007, in the County of Ada, State of Idaho, did commit the crime of GRAND
THEFT, FELONY, LC. §18-2403(1), 2407(l)(b) as follows:

COMPLAINT (DELLING), Page 1

00010

That the Defendant, JOHN JOSEPH DELLING, on or about the 3rd day of April,
2007, in the County of Ada, State of Idaho, did wrongfully take a motor vehicle, to-wit: a
2006 Mazda MZ3 of a value in excess of One Thousand Dollars ($1,000.00) lawful money
of the United States, from the owner, Rodney and/or Bradley Morse, with the intent to
deprive another of property.
All of which is contrary to the form, force and effect of the statute in such case and
against the peace and dignity of the State ofldaho.
Said Complainant therefore prays that a Warrant issue for the arrest of the Defendant
and that JOHN JOSEPH DELLING, may be dealt with according to law.
GREG H. BOWER
Ada County Prosecutor
/'
.

· I

! /

I

I

, I

I

/

/ ~'\

.

..

C21~~t r:> u(f/vlk\ \f- . .
1.

Heather Reilly
·~
Deputy Prosecuting Attorney (
\.

SUBSCRIBED AND Sworn to before me this

COMPLAINT (DELLING), Page 2

~ day

\

\
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
STATE OF IDAHO, ADA COUNTY, MAGISTRATE DIVISION

PROBABLE CAUSE FORM

STATE OF IDAHO

CASE NO.
CLERK
DATE

-----------

MARILYN EDWARDS

~ . / 03 )

2007 _TIME tf30f,pJ

TOXIMETER
CASE ID.

£.u4J0r o'./030 7

BEG/6&:,
END

STATUS

JUDGE

D

BIETER

~

CAWTHON
COMSTOCK

D
D
D

DAY
DENNARD
GARDUNIA
HANSEN

D
D

HARRIGFELD

D
D
D
D
D
D
D
D

MANWEILER
McDANIEL
MINDER
OTHS
REARDON
SCHMIDT
SWAIN
WATKINS

MacGREGOR-IRBY

X STATE SWORN

t
D
D
D
D

~

PC FOUND
COMPLAINT SIGNED
AMENDED COMPLAINT SIGNED
NO PC FOUND
EXONERATE BOND
SUMMONS TO BE ISSUED
WARRANT ISSUED

~

BOND SET$

D

NO CONTACT

d

~I.&"°""

J

D.R.#

D
D

DISMISS CASE
IN CUSTODY

COMMENTS

( ) AGENT'S WARRANT
( ) RULE S (b)
( ) FUGITIVE

000:12
onflO/\nt r

f"'/.11<""r-

rt'"\nt•
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
STATE OF IDAHO, ADA COUNTY, MAGISTRATE DIVISION

PROBABLE CAUSE FORM

STATE OF IDAHO
vs.

c_~~-~---~-~~-~_._'1_ _ _ _ _ __

CLERK _ _

;}//;~

DATE _

__.71-'-,l-0.......,.~_y_?_ _ TIM~tf-d9

TOXIMETER _ _ _ _ _ _ _ _ _ __
COMPLAINING WITNESS _ _ _ _ _ _ _ _ __

CASE I D W / h n

al/4t/lJ1BEG./4,J.93J
END/tJ0/7
I

STATUS

JUDGE

D
~
D

BIETER
CAWTHON
COMSTOCK

D

DAY

D

DENNARD

D
D

GARDUNIA

D
D
D
D

HANSEN
HAR RIG FELD
MacGREGOR-IRBY

D
D
D
D
D
D
D
D

MANWEILER

~

McDANIEL

izf-PC FOUND

MINDER
OTHS
REARDON
SCHMIDT
SWAIN
WATKINS

0
0
0
0
0

-ft

..if
0

WITNESS SWORN

<jl!JtJd l/2ett

COMPLAINT SIGNED
AMENDED COMPLAINT SIGNED
NO PC FOUND _ _ _ _ _ _ _ __
EXONERATE BOND
SUMMONS TO BE ISSUED
WARRANT 1ssuiw
BOND SET$

•

czL/lul!t{)Q

NO CONTACT
D.R.# _ _ _ _ _ _ _ _ _ __

0
0

DISMISS CASE
IN CUSTODY

COMMENTS
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PROBABlE CAUSE FORM

[REV 8-2006]

CJ3BMIN
ADA COUNTY MAGISTRATE MINUTES
TCHULLCJ
SCHEDULED EVENT:
JUDGE:
v.......i,_d=e=o_....A_;r_r=a..,.i....gnm.......,.e....n.....t-"'--_ _ _ _ James Cawthon

4/16/2007
10:58:46

CLERK:

Liz Castaneda

~::=~:o~ _________:::::_:::::___:::::~~:~;;~~
~~=~·fil
THEF S 18 2403 1

1

/J3/J). Case

Called

SSN

DOB

F

Not Pres.
.,/pt) Appointed

Def: /Present

_..,.....rfi Custody
_

Waived Atty

LAdvised of Rights

Waived Rts

__ Guilty P~ea/PV Admit

N/G Plea

_/Advise Subsqt Penalty

ROR

_

Xona

$

i{, !ill; lit) ,or)

Pay/Stay

_

Payment

*
*

*
*

*
*
*
*

*
*

*
*
*
*

*

LH/S__,v__

*_ ___,,,_F_.,.i=n:.::::i=s=h_....,(_.,___,R=e=l=e=a=s=e"--"D"-"e::.:fc.=e=n=d=a=n=t:...-_ _ _ _ _ _ _ _0_0_0_1_4____
Rev:
7
War# M0704476 Deft 01 Seq# 01 Type A Dockett

ADA COUNTY PUBLIC DEFENDER
Attorneys for Defendant
200 West Front Street, Suite 1107
Boise, Idaho 83702
Telephone:
(208) 287-7400
Facsimile:
(208) 287-7409

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Case No.

M0704476

Plaintiff,

MOTION FOR BOND REDUCTION
vs.

JOHN JOSEPH DELLING,
Defendant.

COMES NOW,
rJ'/

dncl

through

Uefender' s
bond in

JOHN

counsel

Office,

the

JOSEPH

DELLING,

STEVEN

and moves

A.

this

above-entitled matter

the

defendant

BOTIMER,
Court
upon

for
the

Ada
its

above-named,

County
ORDER

grounds

and

Pub 1 ic:

red:1c~r:g
for

~he

reason that the bond is so unreasonably high that the defendant,
who

iQ

an indigent person without funds,

ancl

that

the

defendant

has

thereby been

cannot post such a bond
effectively

denied

his

00015

1

right to bail.

MOTION FOR BOND REDUCTION

DATED, April 18, 2007.

STEVEN A. BOTIMER
Attorney for Defendant

CERTIFICATE OF MAILING
I

HEREBY CERTIFY,

that on April 18,

2007,

I

mailed a

true

and correct copy of the foregoing to the Ada County Prosecuti~g
Attorney's office by placing said same in the

Interdepartmental

Mail.

MOTION FOR BOND REDUCTION

2

.•

, ,{.'

ADA COUNTY PUBLIC DEFENDER
Attorneys for Defendant
200 West Front Street, Suite 1107
Boise, Idaho 83702
Telephone:
(208) 287-7400
Facsimile:
(208) 287-7409

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,

)

Plaintiff,

)
)
)

vs.

Criminal No.

EX PARTE ORDER ALLOWING

ACCESS TO DEFENDANT

)
)
)
)
)
)

JOHN JOSEPH DELLING,
Defendant.

M0704476

This Court hereby orders that the Ada County Sheriff sha]l
allm-1
_into

Dr.
the

pr~vide

Richard
Ada
an

Smith

County

and

Jail

appropriate,

at

any

and

all

any and all

private

place

members

c,f

his

stdff

prearranged times
for

the

and

purpose

of

psychologically evaluating
SO ORDERED AND DATED,

2

oen.

00017
-r{\r

ADA COUNTY MAGISTRATE MINUTES

CJ3BMIN
CCEDWARM
SCHEDULED EVENT:
Preliminary Hearing

JUDGE:
Michael J. Oths

DELLING JOHN JOSEPH

M0704476.0l

1 GRAND THEF S 18 2403 1

fJIO&J20case

Called

4/27/2007
8:19:42

CLERK:
Marilyn Edwards

SSN

F

Def: .(_Present

Not Pres.

~

In Custody
Waived Atty

Advised of Rights

Waived Rts

PD Appointed

Guilty Plea/PV Admit

N/G Plea

Advise Subsqt Penalty

Bond$ - - - - - - -

ROR

Pay/Stay

Payment Agr

*
*
*

I-

*
*
*
*
*
*
*
*
*
*
*

f)%74;

Finish
Release Defendant
*
War# M0704476 Def# 01 Seq# 01 Type A Docket#

00018
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hLl::.iJ
NO._ _ _ _ _~
FILED A.M._. _ _ P."4:-

GREG H. BOWER
Ada County Prosecuting Attorney

Y

l 5

Roger Bourne
Deputy Prosecuting Attorney
200 W. Front Street, Room 3191
Boise, Idaho 83 702
Phone: 287-7700
Fax: 287-7709

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,
Plaintiff,
vs.

JOHN JOSEPH DELLING,
Defendant.

___________

)
)
)
)
)
)
)
)
)
)

Case No. M0704476

MOTION TO TRANSFER BOND
AND TRANSFER PREVIOUSLY
ENTERED NO CONTACT
ORDERSTO
H 0100/olo

3

COMES NOW, GREG H. BOWER, Ada County Prosecuting Attorney, and moves this
Court that in the State of Idaho vs. JOHN JOSEPH DELLING, case M0704476, that the bond
and/or any no-contact orders previously set in Magistrate Court in case M0704476 be transferred to
the District Court case number He> 700 b /fJ

DATED this

I[~

J.

day of May, 2007.

GREG H. BOWER
/
Ada County Prosecuting Attorney

~

'
MOTION TO TRANSFER BOND AND PREVIOUSLY ENTERED NO-CONTACT
ORDER (DELLING), Page 1
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F,LE;J

;~~t:;- ------ -~--== />;azt"!
GREG H. BOWER
Ada County Prosecuting Attorney
Roger Bourne
Deputy Prosecuting Attorney
200 W. Front Street, Room 3191
Boise, Idaho 83702
Phone: 287-7700
Fax: 287-7709

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,
Plaintiff,
vs.
JOHN JOSEPH DELLING,
Defendant.

___________

)
)

Case No. M0704476

)
)
)

ORDER TO TRANSFER BOND
AND TRANSFER PREVIOUSLY
ENTERED NO CONTACT
ORDERS TO CASE H O/g 00 {f f.t;

)
)
)
)
)

THE COURT having heard the motion heretofore made in the Slate of Idaho vs. JOHN

JOSEPH DELLING, by GREG H. BOWER, Ada County Prosecuting Attorney, and the Court
being fully advised in the premises;
IT IS HEREBY ORDERED that the bond set in the amount of$ /~f..'(

;J/,/1, tJ ,U

in case M0704476 be transferred to District Court case H

- - - - - - - - - due

to

the

Defendant's Indictment by the Ada County Grand Jury. The defendant is to continue to be held in
custody or released on bond under the same conditions set by the Magistrate.
IT IS FURTHER ORDERED that any bond and/or no contact orders previously set in

Magistrate Court case M0704476 is transferred to District Court case H Q100/o W ~
DATED this

/"J day of May, 2007.

ORDER TO TRANSFER BOND AND TRANSFER PREVIOUSLY ENTERED NOCONT ACT ORDERS (DELLING), Page 1
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\

GREG H. BOWER
Ada County Prosecuting Attorney
Roger Bourne
Deputy Prosecuting Attorney
200 West Front Street, Room 3191
Boise, Idaho 83702
Telephone: (208) 287-7700

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COU1'TTY OF ADA

STATE OF IDAHO,
Plaintiff,
vs.
JOHN JOSEPH DELLING,
Defendant.

_______________

)
)
)
)
)
)
)
)
)
)

Grand Jury No. GJ 07-44
INDICTMENT

JOHN JOSEPH DELLING is accused by the Grand Jury of Ada County by this Indictment,
of the crimes of: L MURDER IN THE FIRST DEGREE, FELONY, LC. §18-4001, 4002, 4003(a),
II. USE OF A FIREARM DURING THE COMMISSION OF A CRIME, FELONY, LC. §19-2520,
and Iil. GRAND THEFT, FELONY, LC. § 18-2403(1 ), 2407(1 )(b) committed as follows:
COUNT!
That the Defendant, JOHN JOSEPH DELLING, on or about the 2 nd day of April 2007, in
the County of Ada, State of Idaho, did willfully, unlawfully, deliberately, with premeditation, and
with malice aforethought, kill and murder Bradley W. Morse, a human being, by shooting Bradley
W. Morse in the head with a .38 caliber revolver from which he died.

INDICTMENT (DELLING), Page 1

00021

COUNT II
That the Defendant, JOHN JOSEPH DELLING, on or about the 2 nd day of April 2007, in
the County of Ada, State of Idaho, did use a firearm, to-wit: a .38 caliber revolver in the
commission of the crime alleged in Count I.
COUNT III
That the Defendant, JOHN JOSEPH DELLING, on or about the 2 nd day of April 2007, in
the County of Ada, State of Idaho, did wrongfully take a motor vehicle, to-wit: a 2006 Mazda M3
of a value in excess of One Thousand Dollars ($1,000.00) lawful money of the United States, from
the owner, Rodney and/or Bradley Morse, with the intent to deprive another of the property and/or
with the intent to appropriate the same to himself or a third person.
All of which is contrary to the form, force and effect of the statute in such case made and
provided and against the peace and dignity of the State ofldaho.
A TRUE BILL
Presented in open Court this ,5.day of May 2007.

<·

-:=9i LL,; 0c.

-.

'

/'

(·.

1 "' C .· ·~
0
Presiding Juror of the Grand Jury of

x<- tc> ( ,. ('

L :__

Ada County, State ofldaho.

I~'DICTMENT (DELLING), Page 2
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
DEBORAH A. BAIL
DISTRICT JUDGE

Date:

Plaintiff,

/)Aff1:,A

~'er

.

fl·.))
)

Defendant,

Appearances:

Ro~

/

c_ )

INITIAL ARRAIGNMENT

/3tWJ-M /fo;L1,,_ td4

Deputy Prosecuting Attorney

/Ju.a

I

COURT MINUTES
)
)
)
)
Case No.

STATE OF IDAHO,

vs.

;l/cu1 ~/

Counsel for the State

('o/Jf

Deputy Public Defender

Counsel for the Defendant

Interpreter _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
THIS TIME SET FOR INITIAL ARRAIGNMENT:

c.-r-·

The Court informed the defendant of the charges filed being a felony and of the possible
penalties which could be imposed.

(,.Y-

The Court advised the defendant of the right to counsel at public expense in all
proceedings of this Court.

(~()
()

Public Defender reaffirmed/appointed to represent the defendant.
Mr. _ _ _ _ _ _ _ _ _ _ appearing as counsel of record for the defendant.
Right to counsel waived by the defendant.

(Y

The Court advised the defendant of the right to appeal from any judgment entered by this
Court, to be represented by counsel in said appeal and of payment of costs incurred in
said appeal at public expense, and of the appeal time being forty-two (42) days.

(~

True copy of the Infermatiorr delivered to the defendant and counsel.

<·<'
()

True Name.
Defendant's corrected name is

¼.dk~

,

-------------------

00023

--::U,cf I c'½,J
Formal reading of the Infurmaaon waived by the Defendant.
( )

The Court read the Information to the Defendant.
The Court advised the defendant of the right to a trial by jury, of the different charge(s)
set forth in the Information, of the time, not less than one day that could be taken before
entering a plea and the right to remain silent.
The Court advised the defendant that if a plea of guilty was entered to a charge, the
presumption of innocence, the constitutional right to a trial by jury, the right to confront
accusers, the privilege against self-incrimination and the right of self defense would be
waived. All legal and factual defenses and any defects in the State's case would be
waived.
UJ?~the request of ~e defendant, the Court continued this matter until
l, / W-1'
e /3 O
for entry of a plea.

7

4

()

Statutory time waived by the defendant.

()

In answer to the Court, the defendant entered a plea of "Not Guilty".

()

There being no objection by the defendant, the Court set this case for trial before the
Court and a jury on _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ at - - - - - - ~ m .

()

In answer to the Court, the defendant entered a plea of" Guilty".

()

Defendant sworn and examined regarding the plea.

()

The defendant indicated an understanding of the possible penalties and that no promises
of leniency or threats had been made to induce the plea.

()

The defendant fully understands that BY PLEADING GUILTY the presumption of
innocence, the constitutional right to a trial by jury, the right to confront accusers, the
privilege against self incrimination and the right of self defense are waived. All legal and
factual defenses and any defects in the State's case are waived.

()

The Court accepts the defendant's plea of "Guilty".

()

The Court set aside the defendant's plea of "Guilty" and directed the Clerk to enter a plea
of "Not Guilty" on behalf of the defendant.

()

Request and Stipulation for Discovery submitted.

00024

()

Compliance date set for

()

The Court ordered a presentence report and continued this matter until
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ at _ _ _ _ _ _ for said report and
disposition.

~·
()
()

Defendant remanded to the custody of the Sheriff.
Defendant continued on bond.
Defendant continued on own recognizance.

Reporter:
Clerk:

-----------------------

Susan Gambee
Carol Luedtka

00025

£CY

CRIMINAL CASE FILE MEMO

DEFENDANT PRESENT(BN C ~ O N D

Interpreter _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Plea Bargain_~s-·.>-J-6'--"'c.t::~="--~AZM=:-==---------------

Motion for Bond Reduction - circle/ Not Advanced/ Withdrawn

Denied

Granted

Additional Remarks (include anything the defendant or either counsel was told) _ _ _ __

00026
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J.

'

:,.,,;1~~'1

:.: J h ~. ,-~-----

ADA COUNTY PUBLIC DEFENDER
Attorneys for Defendant
200 West Front Street, Suite 1107
Boise, Idaho 83702
Telephone:
(208) 287-7400
Facsimile:
(208) 287-7409

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff,
vs.
JOHN JOSEPH DELLING,
Defendant.

and

through

counsel

Defender's

Office,

and

transcript

of

grand

prepared

and

prosecuting
Fifth,

the

provided
attorney.

Sixth,

MOTION FOR GRAND JURY
TRANSCRIPT

JOHN JOSEPH DELLING,

COMES NOW,

by

Criminal No. H0700663

and

the defendant

AUGUST

H.

moves

this

to

jury

This

Fourteenth

MOTION FOR GRAND JURY TRANSCRIPT

Ada

County

court

to

ORDER

proceedings

in

chis

counsel

CAHILL,

above-riam,~d,

for

motion

is

Amendments

the

of

that
case

defendant

made

pursuant
the

Pub~ic
a
be

and

the

to

the

United

00027

S·c:.a es

1

Constitution;

Article I,

section 13,

of the

Idaho Constitution;

and Idaho Criminal Rules 6 and 7.
The

defendant,

be

transcript be prepa

gent,

also

requests

at the cost of the county,

that

the

and as soon as

possi:Ole.
Due date:

J~~y 6, 20 7.

DATED June 6, 2007.

CERTIFICATE OF MAILING
I
mailed

HEREBY CERTIFY,
a

true

and

that on this

correct

copy

of

ct

y of June 2007,
to

the

I

Ada

County Transcription Department.

MOTION FOR GRAND JURY TRANSCRIPT

00028
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.:11v·----,--,·:.-S'C_ _ _ __
,.

JUN 1 3 200/
J

9Y---~--

AUGUST H. CAHILL
ADA COUNTY PUBLIC DEFENDER
Attorneys for Defendant
200 West Front Street, Suite 1107
Boise, Idaho 83702
Telephone:
(208) 287-7400
Facsimile:
(208) 287-7409

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN .AND FOR THE COUNTY OF ADA
STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff,
vs.
JOHN JOSEPH DELLING,
Defendant.

Criminal No.

ORDER FOR GRAND JURY
TRANSCRIPT

Upon motion of the defendant,
of Idaho Criminal Rules
this

court

6 and 16,

hereby grants

the

H0700663

pursuant

to the

requirements

and for good cause appea~lng,

defendant's

MOTION

FOR GRAND

,JURY

TRANSCRIPTS.
A

typewritten

witnesses

appearing

proceedings,

transcript
before

the

o f..
grand

the

testimony

jury,

and

in the above-entitled matter shall

the

of

those

grand

be prepared for

use by both defense counsel and the prosecuting attorney.
transcript

shall

be prepared at

the

expense

of

jury

the

county,

s id
anc

as soon as possible.

ORDER FOR GRAND JURY TRANSCRIPT

00029

1

The Transcription Department is directed to make a physical
recording
reporter

a ;3

of

the

for

transcribing.

provided

hearings,

proceedings

-f
.. or

the

in

c1nd

two

Upon

the

case

Transcription

delivered to the court a
sea led

available
receipt

of

to

a

certified

of

its

transcripts

Department

shall

estimated
for

have

Each

sealed

copy

of

fees

prelimirur ·,;
prepared

sealed typewritten original

copies.

court

an::!

transcript

the

grand

jury

transcript shall be made available by the Court to both defense
counsel and the prosecuting attorney.
Upon

application

cause shown,
and

cause

of

the

prosecuting

attorney,

and

the court may direct that the transcript

to

be

deleted

any

material

in

tr1e

good
edi~ed

be

transcript

,,..;t12.ch

does not pertain to the instant proceeding and which is part of
other,

on-going

investigation

proceedings,

any

members,

any

and

not

identification
comments

by

relevant
of

to

individual

grand

jury

instar1t

the

jury

cirand

members

other

than

comments which are part of specific questions of witnesses.
Cc,pies

of

said transcript;

but not the content,

with a

notation of

the~

nc1,~urc:,

of any redaction; will be made availabl

to

buth defense counsel and the prosecuting attorney by the court.
All such transcripts of grand jury testimony are to be used
exclusively

by

the

preparation

for

this

the

material

other

than

may

the

authorization
qr anted

to

testimony

be

case,

and

and

copied

-f
.. or

or

defense

by

the

disclosed

disclosure

associates

and

of

the

staff

case.
their

any

in

other

authorization
transcript

who agree

of

to

their

None

without

assistants

counsel and the prosecuting attorney,
this order,

to

counsel

However,

court.

counsel

other purpose.

no

prosecutor and defense

permit
to

prosecutor

of

person

specs.fie
is

hereby

grand

both

jury

defense

to be bound by

and only in connection with the preparation of this

Counsel may discuss
respective

clients,

ORDER FOR GRAND JURY TRANSCRIPT

the contents of the
but

may

not

release

transcript with
the

transcript

2

000:10

themselves.

The defendant,

defense counsel,

and the prosecutor

shall be allowed to review the entire grand jury transcript.
addition,

a witness whose testimony was given during grand

In
i11ry

proceedings may review the typed portion of the transcript wnich
contains their specific testimony only.
Violation
considered a

of

any

provisions

contempt.

Each

of

counsel

this

order

receiving

such

shall

be

transcript

from the court shall endorse a copy of this order acknowledging
that

each

such

counsel

is

aware

of

the

terms

thereof,

dnd

agreeing to be bound hereby.

IT IS SO ORDERED.

·3~ of
DATED, this~/~·--DEBORAH A. BAIL
District Judge

By

signature,

the

undersigned

acknowledges

familiarity with the terms of the foregoing order,

ano agre0~ re

comply herewith.

DATE

SIGNATURE

OFFICE
Prosecutor
Public Defender

CC:

Transcripts

ORDER FOR GRAND JURY TRANSCRIPT
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GREG H. BOWER
Ada County Prosecuting Attorney
Roger Bourne
Deputy Prosecuting Attorney
200 West Front Street, Room 3191
Boise, Idaho 83 702
Phone: 287-7700
Fax: 287-7709

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,

)
)
Plaintiff,
)
vs.
)
)
JOHN JOSEPH DELLING,
)
)
Defendant,
)
)
_ _ _ _ _ _ _ _ _ _ _)

Case No. H0700663
NOTICE OF INTENT TO USE
I.R.E. 404(b) EVIDENCE

COMES NOW, Roger Bourne and Heather Reilly, Deputy Prosecuting Attorneys, in and
for the County of Ada, State of Idaho, and put the Court and Counsel on notice that the State has
evidence of other charged and uncharged conduct committed by the defendant that is relevant in
the pending case as proof of the defendant's motive, opportunity, intent, preparation, plan and
identity of the defendant as the murderer.
Specifically, the State is prepared to prove that the defendant committed a murder in
Moscow, Idaho approximately two days before the murder charged in the pending case. The
State is also prepared to prove that the defendant committed an attempted murder in Tucson,
NOTICE OF INTENT TO USE I.R.E. 404(b) EVIDENCE (DELLING), Page 1
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Arizona approximately ten days before the Moscow murder. The State will prove that these
other crimes are part of a common scheme with a common motive and a common method to the
pending case.
The State is currently in the process of providing information to the defendant as part of
the discovery process. The State will provide a Memorandum in support of this motion and
request a hearing date after the bulk of discovery is completed.
RESPECTFULLY SUBMITTED, this jf)_1ay of July 2007.
GREG H. BOWER
Ada County Prosecutor

e

osecuting Attorney

CERTIFICATE OF DELIVERY
I HEREBY CERTIFY that a true and correct copy of the foregoing document was
delivered to Ada County Public Defender, 200 West Front Street, Room 1107, Boise, Idaho
83702, through the Interoffice Mail, this\ Cf,

day of July 2007.

NOTICE OF INTENT TO USE J.R.E. 404(b) EVIDENCE (DELLING), Page 2
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ADA COUNTY PUBLIC DEFENDER
Attorney for Defendant
200 w. Front St., Suite 1107
Boise, Idaho 83702
Telephone: (208) 287-7400

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO

)
)

Plaintiff,

Criminal No. H0700663

)
)

vs.

MOTION FOR RELEASE OF GRAND JURY
TRANSCRIPT TO EXPERT WITNESSES

)
)

JOHN J. DELLING,

)
)

Defendant.

)
)

COMES

NOW,

The

Ac orney of Record,
MYSHIN,

handling

permission

to

above

named

Defendant,

by

and

through

his

the Ada County Public Defender's Office, AMIL

attorney,

release

and

copies

moves

of

the

this
Grand

potential expert witnesses for the defens

Honorable
Jury

Court

Transcript

on

for
to
it

is necessary for the preparation of th

DATED This 9th day of November,

Defendant

MOTION FOR RELEASE OF GRAND JURY
TRANSCRIPT TO EXPERT WITNESSES, Page 1
;

'
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CERTIFICATE OF MAILING
I HEREBY CERTIFY,

tre,:e

and

correct

copy

of

the

2007,

foregoing,

MOTION

RELEASE OF GRAND JURY TRANSCRIPT TO EXPERT WITNESSES,

to the:

:net:'. led

a

That on this 9th day of November,

I

FOR

ADA COUNTY PROSECUTOR
by depositing the same in the Interdepartmental Mail.

~/

s=0

MOTION FOR RELEASE OF GRAND JURY
TRANSCRIPT TO EXPERT WITNESSES, Page 2
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ADA COUNTY PUBLIC DEFENDER
Attorneys for Defendant
200 w. Front, Suite 1107
Boise, Idaho 83702
Telephone: (208) 287-7400

NOV 1 5 2007

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO

)
)

Plaintiff,

Criminal No. H0700663

)
)

vs.

)
)

JOHN J. DELLING,

ORDER GRANTING RELEASE OF GRAND
JURY TRANSCRIPT COPIES TO
EXPERT WITNESSES

)
)

Defendant.

)
)

The

above

entitled matter,

having

come before

this

Court,

a~d gooa cause appearing therefore;

IT
Cour.sel

IS

HEREBY

ORDERED,

AND

THIS

DOES

ORDER,

That

Defense

is GRANTED permission to copy the Grand Jury Transcript

for potential expert witnesses.
DATED This ~ d a y of November,

District Judge

ORDER GRANTING RELEASE OF GRAND JURY
TRANSCRIPT COPIES TO EXPERT WITNESSES

00036

..}.

ADA COUNTY PUBLIC DEFENDER
Attorneys for Defendant
200 West Front Street, Suite 1107
Boise, Idaho 83702
Telephone:
(208) 287-7400
Facsimile:
(208) 287-7409

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff,
vs.
JOHN JOSEPH DELLING,
Defendant.

COMES NOW,

by

and

through

Defender's
mental

Criminal No.

MOTION FOR MENTAL EVALUATION

JOHN JOSEPH DELLING,
counsel

Office,

evaluation

and
upon

AUGUST
moves
the

H0700663

H.

this
grounds

the defendant above-named,
CAHILL,
Court
and

Ada
for

for

County

an
the

ORDER

Public
for

reasons

a
set

forth:
l)

That there is reason to doubt the defendant's
fitness to proceed.
Idaho Code§ 18-211.

2)

That
there
is
reason
to
believe
that
the
defendant is unable to assist in his own defense
and to understand the proceedings against him.
Idaho Code§ 18-210.

MOTION FOR MENTAL EVALUATION

1

00037

3)

That the defendant is a "needy person" and unable
to pay for the examination.

WHEREFORE,

counsel

for

the

defendant

requests

that

the

Court ORDER a psychia~c evaluation of the defendant.
DATED, this

Q1

day of January 2008.
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that on t h i s ~ day of January 2008,

and correct

copy

of

the

foregoing

to

the Ada

County Prosecuting Attorney's Office by placing said same in the
I~terdepartmental Mail.
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GREG H. BOWER
Ada County Prosecuting Attorney
Roger Bourne
Deputy Prosecuting Attorney
200 West Front Street, Room 3191
Boise, Idaho 83 702
Phone: 287-7700
Fax: 287-7709

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE ST ATE OF IDAHO,
Plaintiff,
vs.
JOHN JOSEPH DELLING,
Defendant.

__________

)
)
)
)
)
)
)
)
)
)

Case No. H0700663

STATE'S MOTION FOR THE
ADMISSION OF I.C.R. 404(b)
EVIDENCE

COMES NOW, Roger Bourne, Deputy Prosecuting Attorneys, in and for the

County of Ada, State of Idaho and puts before the Court the State's Motion for the
admission of evidence of other crimes pursuant to I.C.R. 404b in the above entitled case.
The defendant is currently charged with murdering Bradley Morse in Boise on
April 2, 2007, at about 9:30 p.m. The State's evidence will show that the defendant
murdered David Boss in Moscow in the early morning hours of March 31, 2007,
approximately two and a half (2 ½) days before he killed Bradley Morse.
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The State's evidence will also show that the defendant shot 23 year old Jacob
Thompson in Tucson, Arizona in the early morning hours of March 29, 2007. That would
have been approximately eleven (11) days before the defendant shot David Boss in
Moscow.

Even though Jacob Thompson was shot multiple times, he survived.

Mr.

Thompson was not able to identify his assailant.
The State's evidence shows that the defendant went to high school at Timberline
High School in Boise and also to Boise High School. While he lived in Boise, he lived
with his mother and father and with his brother, Eric. After high school, the family
moved to Antelope, California which is near Sacramento. While in high school, the
defendant was friends with David Boss. He was in high school at Timberline with Jacob
Thompson and may have had some contact with Thompson. Mr. Thompson was not able
to recall having met the defendant. David Boss, Jacob Thompson and the defendant are
all approximately the same age. Bradley Morse is approximately four years older than the
defendant. The State is unable to find any connection between the defendant and Mr.
Morse through high school or other mutual friends.
The State is able to prove through credit and debit card transaction records that the
defendant traveled to Tucson, Arizona on March 18, 2007. This would be two days
before Jacob Thompson was shot. The defendant's credit card was used in Tucson on the
day Thompson was shot. The defendant purchased a bus ticket from Tucson back to
California the day after the shooting. The State's evidence shows that one of Jacob
Thompson's roommates heard a tapping on one of the apartment windows. When the
roommate looked out he saw a white male standing outside with a bicycle. The white
male said something about a truck blocking access. The roommate knew that Jacob
Thompson's pick up was parked in front of the garage at a slight angle to the street. The
roommate woke up Mr. Thompson told him that there was someone outside talking about
Thompson's truck. Thompson went outside to move his truck, but could not find the
young man on the bicycle. Mr. Thompson drove around the block and as he came to
intersection saw a young man on a bicycle. Thompson stopped the truck and recalls that
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the young man on the bicycle came up to him and shot him while he was still sitting in the
pick up truck. Mr. Thompson was severely injured, but survived. He was not able to
identity the man who had shot him. He did not recognize photos of the defendant that
were later shown to him and did not recall the defendant's name as someone he had gone
to high school with.
About six days after the Tucson shooting, the records show that the defendant
withdrew money from an ATM machine in Boise. It appears that he had flown into Boise
from Sacramento on Southwest Airlines earlier in the day of March 26 th . The State is
able to prove that the defendant purchased a handgun in the parking lot of the Flying J
truck stop on Overland Road in Boise on March 26 th from the gun's owner, who had
advertised it for sale in the newspaper. Two days later on March 28 th the defendant rented
an automobile from Enterprise Rental which is located on Fairview A venue in Boise.
Later that night the defendant used his debit card in Grangeville, Idaho and still later used
it again in Spokane, Washington.
The defendant used his debit card in Lewiston and Moscow, Idaho on March 30·
2007. David Boss was a University of Idaho student in Moscow.

He lived in an

apartment near campus. He was shot in the head in his apartment late in the evening of
March 30 th or in the early morning hours of March 31, 2007. His body was discovered by
a roommate when he returned home at about 1:45 a.m. on March 31 st .
The Moscow police looked at David Boss's cell phone and discovered that he had
spoken to the defendant on the telephone earlier on March 30 th • They discovered that the
defendant's brother Eric was also a University of Idaho student living in Moscow. They
spoke to Eric and Eric immediately jumped to the conclusion that the defendant had killed
David Boss. Eric also told the police to warn a young man named Brian Jackson who
lived in Boise that John may try to kill Brian. Eric said that Brian Jackson had teased the
defendant in high school. Eric said that the last time he knew his brother John had been
in Moscow was when the defendant, had been "kicked out of the University". Eric said
that the defendant had been living by the university president's house in a tent.
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Three days later, on April 3, 2007, officers from the Moscow police department
obtained a search warrant to get John Delling's telephone records together with the ability
to access the GPS tracking system on Delling's telephone. A warrant was issued for the
defendant's arrest for the murder of David Boss in the afternoon of April 3, 2007 by a
Latah County Magistrate.
Financial records show that the defendant's debit card was used in Waitsburg,
Washington just before 4:00 a.m. on March 31 st • His debit card was used in Baker City,
Oregon later that morning and again at noon in Boise on March 31 st • Financial records
also show that the next day, April 1, 2007, the defendant's debit or credit cards were used
as far south as Scipio, Utah, Tremonton, Utah, and in Jerome, Idaho in mid afternoon on
April 1st •
The next day, April 2, 2007, the defendant's debit card was used in Idaho City at
about 5:42 p.m. Thereafter, between 7:20 and 7:30 p.m. Boise Parks and Recs employee,
Steven Frost, saw Brad Morse at the Boise Parks and Recs building on Warm Springs
A venue. This location is near the Boise River, east of the Boise City limits, near the
Shakespeare Festival Theater.

Brad Morse was a college student, but worked as the

janitor at the Parks and Recs building every weeknight. He was usually there between
about 5:00 p.m. and 10:00 p.m.

A Parks and Recs employee, Steven Frost, saw Brad

Morse on the premises between approximately 7:20 and 7:30. Mr. Frost left at about
7:30. The Parks and Recs alarm system indicates that Brad Morse armed the alarm with
his own code at about 9:31 p.m. which indicates he was leaving for the night.
The defendant caught a cab at the Boise Airport at about 10:00 p.m. and had the
driver take him to the Golden Dawn Estates, which is a mobile home park a short distance
away from the Boise Parks and Recs building on Warm Springs.

The cab driver

remembered dropping the defendant off at about 10:30 p.m. in the Golden Dawn Estates
near a white car. The defendant got into the white car and drove towards Boise Avenue
where the cab driver lost sight of him. A few minutes later the defendant's debit card was
used to purchase gasoline at the Albertson's in Columbia Village which would be in
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Page4

00042

between the Boise Parks and Recs building and the airport. At just a few minutes before
11 :00 p.m. Delling returned the rental car to the Enterprise building at the airport. The
rental car was white.
The financial records show that the defendant's credit card was used at a Maverick
gas station in Nampa at about 11 :20 p.m. The video from that Maverick store shows the
defendant in a vehicle that looks like Brad Morse's car.
On April 3, at about 3:00 in the morning the defendant's credit card was used to
purchase gasoline in Winnemucca, Nevada. At about 9:00 a.m. on April 3rd , Parks and
Recs employees arrived at work and found Brad Morse's body in a pond behind the Parks
and Recs building. Brad Morse had been shot twice in the head. Morse's car was not
found in the parking lot where it should have been.
At about 1:45 p.m. the defendant's debit card was used in Sparks, Nevada. The
Reno and Sparks, Nevada police department were notified to be on the look out for Brad
Morse's Mazda automobile. At about 4:00 p.m. on April 3rd , law enforcement officers
were able to locate the defendant in Sparks, Nevada by use of his telephone GPS locating
system. The defendant was just a short distance away from Brad Morse's Mazda vehicle
and the defendant had the Mazda vehicle keys in his pocket. The defendant was initially
charged on the evening of April 3rd with grand theft of the Morse vehicle and of course
later charged with the murder of Bradley Morse. Ultimately law enforcement searched
the Morse vehicle and found a handgun. Ballistics later showed that handgun was the
same gun used to kill David Boss in Moscow and Bradley Morse in Boise. It was not the
same gun used to shoot Jacob Thompson in Tucson. However, the gun found with the
defendant was the same gun purchased in the parking lot of the Flying J truck stop on
March 26 th •
It was not until about April 5, 2007, that law enforcement made the connection
between the defendant and the Tucson, Arizona shooting.
The defendant waived extradition from Sparks, Nevada to Boise and was brought
back on the afternoon of April 14, 2007. He was interviewed by Ada County Sheriffs
STATE'S MOTION FOR THE ADMISSION OF I.C.R. 404(b) EVIDENCE (DELLING),
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Detective Craig Durrell and FBI Agent Scott Mace in Boise. During the course of a long
interview, the defendant said that he had found Jacob Thompson in Tucson through an
internet search. He said that he had gone to Tucson on a Greyhound bus carrying his
bicycle. He said he confronted "Jake". He said he rode up on a bicycle, shot Jake and
then left Tucson on a Greyhound bus with the bicycle. He said that he purchased the gun
he used in the Arizona shooting in Arizona. He said that he disposed of the gun in
Tucson in a dumpster
He also said that he called David Boss in Moscow before gomg to David's
apartment to say that he was coming over. He admitted that he shot David Boss.
The defendant admitted that he parked his rental car near the Parks and Rec
building. He said he shot Brad Morse and put him in the pond. He said he drove Brad
Morse's car to the airport and rode a taxi back to the rental car. He said he took the rental
car filled it up with gas and returned it to the airport and then went to where he had left
Brad's car and drove it to Nampa for gas and ultimately to Nevada. The defendant said
that he had played online games with Brad Morse on the computer and implied that he
knew where Brad worked because of conversations with Brad online.
When the defendant was interviewed on April 15, 2007, he told the interviewing
officers that he believed that his mind was being controlled by a group of people, who he
called "players". He thought that certain people he had gone to high school with were
among the people in the group which included David Boss and Jake Thompson. He told
interviewing detectives that he had to kill Dave and Jake in self defense because they
were "sucking his energy". He killed Brad after speaking to him outside the Boise Parks
and Recs building and determining that Brad was one of the group of "players " who was
controlling him.
The defendant also advised that the head of this group was a young man named
Travis Jablin. The defendant said he had been trying to find Travis but that Travis was
apparently hiding in Corona, California.
private investigator to find Jablin.

The defendant said he was going to hire a

Law enforcement investigation showed that the
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defendant's credit or debit card was used in various cities in California where Jablin was
believed to have lived at various times. It appears that the defendant had done some
looking for Jablin as well.

RULE 404 AND CASE LAW
Idaho Rule of Evidence 404 generally prohibits the use of evidence of a person's
character or trait of character for the purpose of proving "that the person acted in
conformity therewith on a particular occasion." However, evidence of a person's character
is admissible where the evidence is "offered by an accused, or by the prosecution to rebut
the same." 404(a)(l).
Subparagraph (b) also allows evidence of other cnmes, wrongs, or acts for
purposes other than to show that the defendant acted in conformity therewith. The
evidence is admissible to show "proof of motive, opportunity, intent, preparation, plan,
knowledge, identity, or absence of mistake or accident." The State must give the
defendant notice reasonably in advance of trial of the existence of such evidence. The
State has complied with that requirement, through discovery.
An Idaho Supreme Court case is especially instructive on the admissibility of prior
bad acts. The case is State v. Sheahan, 139 Idaho 267 (2003 Sup.Ct).

The facts in

Sheahan, as set out in the opinion, are as follows. Sheahan had been arrested for
misdemeanor offenses in Shoshone and Kootenai Counties. He bonded out through
Access Bail Bond and then ultimately failed to appear for his hearings. Bench warrants
were issued for the defendant's arrest and Darrell Fernquist, of the bail bond company,
began to look for Sheahan. The following is taken from the opinion:
Approximately ten (10) days before the bond's permanent
forfeiture, Fernquist made an early morning trip to Sheahan's
residence. On this visit, Sheahan shot and killed Fernquist inside
the residence. After the shooting, Sheahan eventually went to a
friend's house, called 911 and told the dispatcher that he had shot
someone who was breaking into his house.
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The details of Femquist's death were disputed at trial. The state's
theory of the case was that Sheahan knew that someone would be
looking for him because he had failed to appear in court. As
Sheahan saw Femquist coming to apprehend him, Sheahan decided
to kill Femquist. A piece of pipe, which was broken off from
another pipe located in Sheahan's garage, was found near
Femquist's body. However, it had no fingerprints. Thus, the state
suggested that Sheahan placed the pipe near Femquist's body to
bolster his justifiable homicide claim. Additionally, the state
presented evidence that in an incident about five weeks before the
shooting, Sheahan had pointed a gun where an officer stood at the
threshold of his residence.
Sheahan's theory of the case was that the shooting was justifiable.
He stressed that Femquist was not wearing official clothing that
would identify him as an authority figure coming to apprehend
Sheahan. Nor did neighbors hear Femquist announce his presence
at the residence. Also, the window in the front door had been
broken from the outside. Femquist had small slivers of glass on his
body while Sheahan had none. Thus, Sheahan argued that
Femquist broke into the residence with a weapon, startled him and
that he shot a single shot to stop what he believed to be an intruder.
A jury found Sheahan guilty of first-degree murder. The evidence of the earlier event
where Sheahan pointed a gun at an officer at his residence is set out in the opinion as
follows, at page 272.

On February 22, 1999, five and one half weeks before
Sheahan shot Femquist, a police officer named Todd
Mc Devitt was looking for a juvenile that had violated curfew.
His search led him to Sheahan's residence. Warrants had
already issued for Sheahan's arrest in early January of 1999.
Officer McDevitt was in uniform and driving a marked patrol
car when he drove up to Sheahan's home. He observed that
the lights were on in the living room area and a back room of
the home. As he got out of his vehicle and approached the
residence, he noticed that the living room lights went out. He
knocked on the door and no one answered, but he sensed that
someone was there because the curtains in the window over
STATE'S MOTION FOR THE ADMISSION OF I.C.R. 404(b) EVIDENCE (DELLING),
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the door kept moving. He knocked again. The doorknob
subsequently moved and the door swung open. It was dark
inside the room, and Officer McDevitt could see no one inside
the residence. He did not enter but said hello and then shined
his flashlight into the room. He moved his head inside the
room and saw Sheahan pointing a revolver towards the door.
Officer McDevitt yelled to drop the gun, and as he retracted
his head he saw Sheahan lower the gun so it was pointing in a
more downward direction. The door then slammed shut in
front of Officer McDevitt, and he left. Officer McDevitt
testified that the gun he saw Sheahan holding that night
looked like the same type of gun that was used to kill
Femquist.
The trial court admitted the evidence that Sheahan had pointed the gun at the
officer as being "relevant to the existence of premeditation or plan." Page 139 ID at 276.
The Idaho Supreme Court agreed, and reversed the Idaho Court of Appeals that had held
otherwise.
The court pointed out the similarities between the two events, which were that the
defendant reacted violently to two authority figures who could have taken him into
custody for his failure to appear. The fact that Officer McDevitt was not seeking to arrest
Sheahan was not relevant because Sheahan would not have known that.
Of course, the trial court had to weigh the probative value of that evidence against
the danger of unfair prejudice. The court found that the evidence had great probative value
and was strong evidence on the issue of premeditation. The prejudicial effect of the
evidence was that the jury could "improperly consider this evidence as showing conformity
with a violent character, despite the limiting instruction given by the district court."
Nevertheless, the Idaho Supreme Court found that "on balance the district court did not
abuse its discretion in determining that the probative value of the evidence was not
substantially outweighed by the danger of unfair prejudice." Page 8.
This case is similar to that of State v. Pizzuto, 119 Idaho 742,810 P.2d 680 (1991),
and the same result should follow. In that case Pizzuto was on trial for the robbery and
murder of the Hemdons in the Ruby meadows area north of McCall. At trial the State
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presented evidence that Pizzuto and his compamons were planning on robbing two
fishermen in the Ruby Meadows area when the Herndon's drove by. The planned robbery
was then abandoned and Pizzuto and anther friend followed the Herndon's vehicle. The
jury ultimately found that Pizzuto had robbed and murdered them. Pizzuto, 119 Idaho at
748-49, 810 P.2d at 686-87. Shortly after the Herndon murder, Pizzuto robbed another man
at brunpoint. The trial court held that the intended robbery of Stephen Crawford and the
completed robbery of Roger Bacon was admissible to show motive, intent, scheme or plan
and was "so closely related to the Hernodon's that proof of their involvement with Steven
Crawford, tends to demonstrate the robbery of the Herndon's." at page 750. The Court
made the same fining as to the Bacon robbery.
On appeal Pizzuto claimed that the evidence of the planned robbery of the fishermen
was improperly admitted under I.RE. 404(b). Pizzuto 119 Idaho at 750, 810 P.2d at 688.
The Court held that the evidence of Pizzuto's plans to rob other people in the Ruby
Meadows area was properly admitted to show he robbed and murdered the Herndons.
"This evidence ... is probative to show a pattern, plan, motive, intent, and common scheme
or plan to rob and harm unsuspecting persons in the campground area." Pizzuto 119 Idaho
at 751, 810 P.2d at 689.
The Idaho Court of Appeals has made a similar holding in State v. Whipple, 134
Idaho 498 (Ct. App. June 2000). In November 1996, Whipple bludgeoned his wife,
Deborah Kay Whipple, to death. Their children found Mrs. Whipple in the trunk of the
family car and notified the police. Evidence showed that Mrs. Whipple was killed by
blunt impact, typical of a hammer blow. The Whipple children testified about the events
on the morning of their mother's murder. "The State offered their testimony to prove
Whipple's response to stress, and all three testified about Whipple's past anger, threats,
and abuse of family members." Page 500.
The defendant's defense was post-traumatic stress disorder associated with
Vietnam flashbacks and rage and a "dissociative disorder of the amnesic type, and
intermittent explosive disorder."
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In rebuttal, the State called a member of the local school board, Joseph Peak, to
testify that Whipple had threatened to kill him and a busload of school children several
years earlier. The State also called Michelle Whipple, the defendant's eldest daughter, to
testify about his abuse of her, other family members, her possessions, and pets over a
period of years. The court stated, "the testimony was intended to illustrate Whipple's
ability to premeditate and inflict violence upon others." Page 501. The testimony was
objected to as being prohibited by Idaho Rule of Evidence 404(b) and Rule 403.
The court upheld the admission of the testimony from the oldest daughter and the
school superintendent. The court found that:
"In light of Whipple's defense, and the evidence marshaled to
raise that defense - that at the time that he killed his wife he
did not premeditate killing her and merely acted in a rage
attributable to Post Traumatic Stress Disorder with attendant
dissociative disorder and intermittent explosive disorder,
evidence of Whipple's ability to deliberately cause injury to
his family was proper rebuttal. The prior acts evidence was
relevant to show his capacity to premeditate, while the
evidence of Whipple's apparently conscious abuse of
Michelle Whipple 15 years before, was relevant to show that
his prior conduct had been volitional.
A theory that premeditated or conscious acts in the past make
the fact of premeditation or conscious acting in this case more
likely than such would be without that evidence treads
dangerously close to propensity evidence prohibited by I.R.E.
404(b ). However, that line was not crossed in this case
because the purpose of the testimony was rebuttal to
Whipple's non-volition defense, not propensity. Furthermore,
Whipple's defense - that he had a long history of mental
problems and that the killing of Deborah Kay occurred in a
blind rage or blackout state - set the standard by which the
testimony of Peak and Michelle Whipple was to be judged.
We conclude that the trial court did not abuse its discretion in
admitting this evidence under I.R.E. 403. Page 505. (Italics in
original.)
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Other cases have similar holdings on the issue of the use of prior bad acts to prove
the absence of mistake or accident. Another example is State v. McAbee, 130 Idaho 51 7
(Ct. App. 1997). McAbee was charged with the offenses of forgery and burglary. At a
time prior to the charged offense, the defendant had cashed a different unauthorized
check at the same bank. The court held that the unauthorized check was probative and
admissible to prove the absence of mistake or accident by the defendant.
A similar case is State v. Vierra, 125 Idaho 465 (Ct. App 1994). In that case, the
court upheld the admissibility of evidence showing that the defendant diverted funds to
his own use to rebut the defendant's theory that the money he took was a bonus in a case
where he was charged with fraud and embezzlement.
The above case law supports the use of prior bad acts to prove motive, opportunity,
intent, preparation, plan, knowledge, identity, or absence of mistake or accident, and other
things as described in Rule 404(b). Of course, the court is required to balance the probative
value of the evidence against any unfair prejudice.
The Idaho cases cited above are consistent with the case law of the United States
Supreme Court.
The Supreme Court in Estelle v. McGuire, 502 U.S. 62, 112 S.Ct. 475, 116
L.Ed.2d 3 85 ( 1991 ), considered the admissibility of evidence about battered child
syndrome in a second-degree murder case. McGuire was charged with murdering his sixmonth-old daughter. A California trial court had admitted evidence at trial tending to
show that McGuire had been rough with the baby on previous occasions. An autopsy
showed that the child had many other injuries of varying ages at the time of her death.
The trial court had instructed the jury that they could not consider the other
battered child evidence for the proposition that McGuire had a propensity for violence,
but only as it was relevant to the defendant's intent and show that the injuries were not an
accident. Then the jury could only consider the other bad acts if the jury determined that
the defendant had committed them.
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The Supreme Court held that the battered child evidence was relevant and
admissible on the issue of intent, even though McGuire did not claim at trial that the
child's death was accidental.
Of course, to be admissible, evidence of other crimes or wrongs must be offered
for a purpose other than to prove propensity. Rule 404(b) sets out a list of permissible
purposes that include identity of the defendant, a plan, preparation, opportunity, motive,
and intent. The Court in Vierra, supra and Pizzuto, supra held that even though evidence
may be relevant for a purpose other than propensity it may still be excluded if the "trial
court concludes that the threat of unfair prejudice substantially outweighs its probative
value." IRE 403. Vierra, supra at p. 471.
The Vierra Court went on to hold as follows:
Therefore, in order to admit evidence of other acts, crimes, or wrongs,
the trial court must initially determine whether the evidence is
relevant to a material issue other than propensity. If the evidence is
deemed relevant, then the trial court must, in the exercise of its
discretion, determine whether the probative value of the evidence is
substantially outweighed by the danger of causing unfair prejudice to
the defendant. IRE 403. Vierra supra p. 4 71
As the Court can see from the brief factual summary set out above, the defendant's
murder of Brad Morse was part of a common scheme or plan that involved the murder of
David Boss and the shooting of Jacob Thompson. It appears to have also involved Travis
Jablin.

The common scheme in Idaho was the defendant first coming to Boise from

California, renting a car in Boise and buying a gun in Boise. He then drove Moscow, shot
David Boss and drove back to Boise where he shot Bradley Morse two days later with the
same gun and while still driving the same rental car. His motive for both murders was the
same and his method of killing was the same, shooting both victims in the head. The
defendant was found in Nevada pursuant to a search warrant for his telephone records
obtained by the Moscow police. He was in the Morse car that contained the gun used in
both shootings.
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Delling's financial records show the use of a debit or credit card from which his
route can be traced from Boise to Washington to Moscow and then back through Oregon
to Boise. From Boise he went down into Utah and then back up to Idaho City shortly
before the Brad Morse murder. All of this shows the defendant's plan, his motive, his
preparation, and his intent to kill all three of the victims.
The shooting of Jacob Thompson in Tucson and David Boss in Moscow are so
closely related to the Bradley Morse shooting that proof of the defendant's actions with
those other two victims tends to demonstrate the murder of Bradley Morse in the same
way that Pizzuto's actions with Roger Bacon and Stephen Crawford demonstrate the
robbery and murder of the Hemdons.
The State notes that the evidence of other crimes or wrongs were used as rebuttal
in Whipple supra. However, in the other cases, the other crimes evidence was used in the
State's case in chief. Because this evidence is part and parcel to a continuing plan and
preparation for the crime involved, the State urges the Court to allow its use in the State's
case in chief. It is the State's position that evidence of the other two shootings is not
unfairly prejudicial to the defendant.

As described above, it would be difficult to

untangle the course of events and attempt to present it to a jury without reference to the
crime against Mr. Boss.

It would be possible to present the Idaho crimes without

reference to the Tucson crime, but would not fairly demonstrate to the jury the continuing
plan and preparation engaged in by the defendant to accurately show his motive for the
killings and his intent to kill. The evidence of the Tucson and Moscow shootings show
the constancy and resoluteness of his intent to kill over a two week period. The jury
should hear that.
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CONCLUSION
For the reasons set out above, the State urges the Court to permit use of the crimes
described above for the reasons allowed by IRE 404(b) in the State's case in chief.
;Ttf

RESPECTFULLY SUBMITTED, this ~:~fday of January 2008.
GREG H. BOWER

Ada County Prosecutor

Roge If ume
Deputy rosecuting Attorney

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this

zft1-:y

of January 2008, I caused to be

served, a true and correct copy of the foregoing State's Motion for Admission of I.C.R.
404(b) upon the individual(s) named below in the manner noted:
Name and address: Ada County Public Defender, 200 W. Front Street, Boise, Idaho 83702

u By depositing copies of the same in the United States mail, postage prepaid, first
class.
,~By depositing copies of the same in the Interdepartmental Mail.
o By informing the office of said individual(s) that said copies were available for
pickup at the Office of the Ada County Prosecutor.

a By faxing copies of the same to said attomey(s) a t ~ ~

~:;;

Legal Assistant
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THE STA TE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,

)
)

Plaintiff,

)
)
)
)
)
)
)

VS.

JOHN JOSEPH DELLING,

Defendant.

Case No. H0700663
ORDER FOR EXAMINATION
UNDER J.C. § 18-211

There being reason to doubt the defendant's fitness to proceed as set forth in I.C. §
18-210, it is hereby ordered and this does order that the Director of the Department of
Health and Welfare shall designate at least one qualified psychiatrist or licensed
psychologist to examine and report on the mental condition of the defendant to assist
counsel with his defense or to understand the proceedings at the expense of Ada County.
Furthermore, within three days, excluding Saturdays, Sundays and legal holidays,
the examiner shall determine the best location for the examination.
Upon completion of the examination, a report, with two copies, shall be submitted
to the Court, which shall include the following:
1. a description of the nature of the evaluation;
2. a diagnosis or evaluation of the mental condition of
the defendant;
3. an opinion as to the defendant's capacity to
understand the proceedings against him/her and to
assist in his/her own defense.

If the defendant refuses or is unable to cooperate, the examiner is to determine if such
unwillingness or inability is a result of mental disease or defect.
Upon the filing of the report, the Court shall proceed as provided by statute.
The defendant is currently incarcerated at the Ada County Jail. The Ada County Sheriff
shall allow the examiner, and any and all members of his/her staff, access to the
defendant and entry into the Ada County Jail to conduct the examination(s) of the
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defendant at any and all reasonable, prearranged times. The Ada County Sheriff shall
provide a private area for the evaluation and any and all reasonable facilities to the
examiner, and any and all members of his/her staff, to complete the examination of the
defendant.

IT IS SO ORDERED.

~

-ti_

DATED This .)(J day of JANUARY, 2008.

DEBORAH A. BAIL
District Judge

00055

CRIMINAL CASE FILE 1v1EMO
DATE:

/r:;,6 ::42,

~lit):?

DEFENDANTPRESENT(Y/N

~/BONO

I

FROM: Judg~~p~borah Bail/ Caro: Luedtka/ Susan Gambee
RE: State v

lo/e:/rL

~

Counsel or the State

/}

Ii

6£. < ~

Counsel for the Defendant

/t, -;&J {? ,{,j'.

CASE NO.
'~

,

=~~ 7/

Motion for Bond Reduction - circle/ Not Advanced/ Withdrawn

,,:lJ;0 {:01.~(

Denied

Granted

Additional Remarks (include anything the defend~nt or either counsel was told) _ _ _ __

11 £

(~i&

14b t.lwt-

tk ;d' -;llf J2k

00056

CRIMINAL CASE FILE MEMO
DATE:

c:-

ub

,,~z

/"")

A)Of

DEFENDANTPRESENT(Y!N _,,_~~

FROM: Jud e Deborah Bail/ Carol Luedtka/ Susan Gambee
RE: St~~~sel ~ t a t e j J ~ ~ C A S E NO.

/.Jkz

~-~
~
Interpreter ------=---------------....,t:-----

Counsel for the Defendant
Plea Bargain

1~~0
7

{;

/Jl. If~

c/7

jf

7'

u)CJ;f
1£-dl/.

(AJ~d

il,'

~

Motion for Bond Reduction-circle/ Not Advanced/ Withdrawn

Denied

Granted

Additional Remarks (include anything the defendant or either counsel was told) _ _ _ __

00057

NO.

-----;F:-:-;-11.:,:-::tD:----.

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT~J.,..._ _ _ ?JA ..•. -.:/~u. _.
THE ST ATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

FEB 2 7 20GB

STATE OF IDAHO,
Plaintiff,
Case No. H0700663

vs.
JOHN JOSEPH DELLING,

ORDER OF COMMITMENT
PURSUANT TO IDAHO CODE 18-212

Defendant.

The Court has received a report from Dr. Chad Sombke, Ph.D, a designated examiner for
the Department of Health and Welfare pursuant to LC. § 18-211 indicating that the above-named
defendant lacks fitness to proceed and lacks the capacity to make informed decisions about his
treatment. The evaluation indicated that the defendant is severely mentally ill and suffers from
Schizophrenia, Paranoid Type. He is not currently competent to testify in his own defense nor to
assist his attorney. The evaluator indicated that it is reasonable to conclude that treatment will
benefit the defendant and that there is a substantial probability that the defendant will be fit to
proceed in the foreseeable future. The evaluator also concluded that the defendant does not
understand the risks and benefits of treatment and he does not have the capacity to make
informed decisions about treatment.
The State was offered the opportunity to review and challenge Dr. Sombke's findings but
has advised the Court that it does not intend to do so but agrees that an LC. § 18-212 order is
appropriate.
Findings by the Court:

1. The defendant currently lacks fitness to proceed in the above-entitled case;
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2. The defendant lacks the capacity to make informed decisions about his treatment;
NOW THEREFORE, IT IS ORDERED, ADJUDGED AND DECREED AS
FOLLOWS:
1.

All proceedings against the defendant are suspended and he is committed to the

custody of the Director of the Idaho Department of Health and Welfare for care and treatment at
an appropriate facility of the Department of Health and Welfare pursuant to LC. § 18-212 for a
period not exceeding ninety (90) days;
2.

The Department of Health and Welfare shall report to the Court prior to the

expiration of the commitment pursuant to the requirements of LC.§ 18-212.
3.

The defendant shall cooperate with treatment as prescribed by the treating

professionals of the Idaho Department of Health and Welfare;
4.

The defendant lacks the capacity to participate in treatment decisions to which a

reasonable defendant would consent, and, therefore, treatment shall be provided to restore his
competency;
5. As required by statute, the Department of Health and Welfare is to evaluate the
defendant's mental condition at the time of admission and to prepare a written progress report
which shall include an opinion of whether the defendant is fit to proceed, or if not, whether there
is a substantial probability that the defendant will be fit to proceed in the foreseeable future.
The defendant is to remain in custody at all times although he may be transported by the
Ada County Sheriff's Department to any other facility deemed appropriate by the Department of
Health and Welfare.

It is so ordered.
DA TED This 26 th day of February, 2008.
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DEBORAH A. BAIL
District Judge
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AUG O1 2008
J. DAVID NAVARRO, Cltitli.
By A. UFIOUIOI
flltl!'UTV

GREG H. BOWER
Ada County Prosecuting Attorney
Roger Bourne
Deputy Prosecuting Attorney
200 West Front Street, Room 3191
Boise, Idaho 83 702
Phone: 287-7700
Fax: 287-7709

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE ST ATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,
Plaintiff,
vs.

JOHN JOSEPH DELLING,
Defendant.

_______________

)
)
)
)
)
)
)
)
)
)

Case No. CR-FE-2007-0000663
STATE'S MOTION FOR
FOLLOW-UP COMPETENCY
EXAMINATION PURSUANT
TO I.C.§18-212

COMES NOW, Roger Bourne, Deputy Prosecuting Attorneys, in and for the
County of Ada, State of Idaho and moves this Court for its order directing the Department
of Health and Welfare to conduct a follow-up competency examination of John Joseph
Delling to determine whether Delling is currently competent.

The State notes that

approximately five (5) months have passed since the Court's order finding that the

STATE'S MOTION FOR FOLLOW-UP COMPETENCY EXAMINATION PURSUANT
TO I.C.§18-212 (DELLING), Page 1
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defendant lacked fitness to proceed. The State believes that the evidence will show that
the defendant has responded to treatment and is currently competent.

,c;r

RESPECTFULLY SUBMITTED, this

_J_:__ day of August 2008.
GREG H. BOWER
Ada County Prosecutor

me
osecuting Attorney

CERTIFICATE OF SERVICE

le;,·,
-1

I HEREBY CERTIFY that on this

(

day of August 2008, I caused to be

served, a true and correct copy of the foregoing State's Motion for Follow-up Competency
Examination upon the individual(s) named below in the manner noted:
Name and address: Ada County Public Defender, 200 W. Front Street, Boise, Idaho 83702

o By depositing copies of the same in the United States mail, postage prepaid, first
class.
-tts-B;c-depositing copies of the same in the Interdepartmental Mail.
o By informing the office of said individual(s) that said copies were available for
pickup at the Office of the Ada County Prosecutor.
number: - - - o By faxing copies of the same to said attomey(s) at theI facsimile
;:
1

l ---~If
J /'

/;/--. I 17,L--/'< 1· L~
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;· //1 ·.,

-
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,:/

•.

Legal Assistant

STATE'S MOTION FOR FOLLOW-UP COMPETENCY EXAMINATION PURSUANT
TO I.C.§18-212 (DELLING), Page 2
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
THE ST ATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

Qin
FILED

,u._

:i "

-----1,l?f _ _
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..-_/
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AUG l 4
STATE OF IDAHO,
Plaintiff,
vs.

Case No. H0700663

JOHN JOSEPH DELLING,

ORDER OF COMMITMENT
PURSUANT TO IDAHO CODE 18-212
(Second)

Defendant.

The Court has received a progress report from Dr. Michael Estess, who is treating the
defendant. The defendant is responding to medication but is still delusional and not well enough
to proceed at this time. The defendant continues to lacks fitness to proceed and lacks the
capacity to make informed decisions about his treatment. The defendant is severely mentally ill
and suffers from Schizophrenia, Paranoid Type.

Findings by the Court:
1. The defendant continues to lack fitness to proceed in the above-entitled case;
2. The defendant lacks the capacity to make informed decisions about his treatment;
3. There does seem to be some prospect that the defendant may become competent to
proceed in the future.

NOW THEREFORE, IT IS ORDERED, ADJUDGED AND DECREED AS
FOLLOWS:
1.

All proceedings against the defendant remain suspended and he is committed to

the custody of the Director of the Idaho Department of Health and Welfare for care and treatment
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at an appropriate facility of the Department of Health and Welfare pursuant to LC.§ 18-212 until
not later than November 21, 2008.
2.

The Department of Health and Welfare shall report to the Court prior to the

expiration of the commitment pursuant to the requirements of LC. § 18-212.
3.

The defendant shall cooperate with treatment as prescribed by the treating

professionals of the Idaho Department of Health and Welfare;
4.

The defendant lacks the capacity to participate in treatment decisions to which a

reasonable defendant would consent, and, therefore, treatment shall be provided to restore his
competency;
5. As required by statute, the Department of Health and Welfare is to evaluate the
defendant's mental condition at the time of admission and to prepare a written progress report
which shall include an opinion of whether the defendant is fit to proceed, or if not, whether there
is a substantial probability that the defendant will be fit to proceed in the foreseeable future.

6. If at any time the director of the facility to which the defendant is
committed determines that the defend ant is fit to proceed, such determination
shall be reported to the court forthwith.
The defendant is to remain in custody at all times although he may be transported by the
Ada County Sheriffs Department to any other facility deemed appropriate by the Department of
Health and Welfare.

It is so ordered.
DA TED This 14th day of August, 2008.
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DEBORAH A. BAIL
District Judge
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CERTIFICATE OF MAILING

I hereby certify that on this 15th of August, 2008, I mailed (served) a true and
correct copy of the within instrument to:

ADA COUNTY PROSECUTING ATTORNEY
INTERDEP AR TMENT AL MAIL
ADA COUNTY PUBLIC DEFENDER
INTERDEP AR TMENT AL MAIL
DR ESTESJ--FAX
DEPT OF HEAL TH & WELFARE - FAX
ADA COUNTY JAIL
INTERDEPARTMENTAL MAIL

J. DAVID NAVARRO
Clerk of the District Court

Deputy Court Clerk
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GREG H. BOWER
Ada County Prosecuting Attorney
Roger Bourne
Deputy Prosecuting Attorney
200 West Front Street, Room 3191
Boise, Idaho 83 702
Phone: 287-7700
Fax: 287-7709

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,
Plaintiff,
vs.
JOHN JOSEPH DELLING,
Defendant.

__________

)
)
)
)
)
)
)

)
)
)

Case No. CR-FE-2007-0000663
STATE'S MOTION FOR
FOLLOW-UP COMPETENCY
EXAMINATION PURSUANT
TO I.C.§18-212

COMES NOW, Roger Bourne, Deputy Prosecuting Attorneys, in and for the
County of Ada, State of Idaho and moves this Court for its order directing the Department
of Health and Welfare to conduct a follow-up competency examination of John Joseph
Delling to determine whether Delling is currently competent. The State notes that several
months have passed since the Court's order finding that the

STATE'S MOTION FOR FOLLOW-UP COMPETENCY EXAMINATION PURSUANT
TO I.C.§18-212 (DELLING), Page 1
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defendant lacked fitness to proceed. The State believes that the evidence will show that
the defendant has responded to treatment and is currently competent as indicated in the
attached letter from Dr. Michael E. Estess who is Mr. Delling's treating psychiatrist.

RESPECTFULLY SUBMITTED, this

J!i__ day of October 2008.
GREG H. BOWER
Ada County Prosecutor

Roger

me'

Dep;:ecuting Attorney

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this L d a y of October 2008, I caused to be
served, a true and correct copy of the foregoing State's Motion for Follow-up Competency
Examination upon the individual(s) named below in the manner noted:
Name and address: Ada County Public Defender, 200 W. Front Street, Boise, Idaho 83702

o By depositing copies of the same in the United States mail, postage prepaid, first
class.
~ By depositing copies of the same in the Interdepartmental Mail.

o By informing the office of said individual(s) that said copies were available for
pickup at the Office of the Ada County Prosecutor.
o By faxing copies of the same to said attomey(s) at the facsimile number: - - - -

Legal Assistant
STATE'S MOTION FOR FOLLOW-UP COMPETENCY EXAMINATION PURSUANT
TO l.C.§18-212 (DELLING), Page 2
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Honorable Deborah Bail
Fourth District Judge
200 W. Front St.
Boise, Idaho 83 702

j I

~

•

RE: DELLING, JOHN J.
Court Case No: H0700663
Dear Judge Bail:
This letter constitutes a clinical update on Mr. John J. Delling in regards to his progress while
receiving treatment in tho Ada Comity Jail. He ia being treated by Michael B. Estess, M.D., the
Medical Director for Reg.ion IV Mental Health Servicca, for his mental illncss.
Clinically, Mr. Delling is suffering from Schizophrenia, Paranoid Type, which haa bec:n treated
aggressively with mtiptychotic medications. Ho has been responding well enough to the
medication8 to warrant another follow-up cvalwmon to dctcnni.nc his fitness to proceed. Even
though be presents with threads of deh.wonal thinking hia ability to SBSist in hia own dofense and
understand the legal procesa bu improved. It is our opinion that Mr. Delling iflit to proceed at this
time and rc:spcc.tfully request an order for an 18-211 be mulcted.

If you would lilce any further information regarding the above, wo would be glad to try and
provide it

·

Kind rogards.

c:.

~-~~~AIV·
. Michael E.
M.D.
Medic.al Director,
Region IV Mental Health

Dept. of Health & Welfare

µ.:;x~~ •
Kenneth L. Willi1II18, MA. D.E.
Mental Health Clinician

Region 'N - Forensic Unit
Dept of Health & Welfare
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ADA COUNTY PUBLIC DEFENDER
Attorneys for Defendant
2UU West Front Street, Suite 1107
Boise, Idaho 83702
Telephone: (208) 287-7400
Facsimile: (208) 287-7409

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Case No. CR-FE-2007-0000663
Plaintiff,
OBJECTION TO DETERMINATION OF
ITTTNESSOFDEFENDANTTOPROCEED
AND REQUEST FOR HEARING

vs.

.JOHN JOSEPH DELLING,
Defendant.

COMES NOW, JOHN JOSEPH DELLING, the defendant above-named, by and through

counsel AUGUST H. CAHILL Ada County Public Defender·s office, and objects to the
uctennination found by the Idaho Department of Health and Welfare, Region IV Mental Health
Services contained in its letter dated September 30. 2008, that the defendant is currently
competent to proceed.
Further, pursuant to Idaho Code§§ 18-212(1) and (4), the defendant requests a review
hearing before the Court.

0B,IECTION TO DETERMINATION OF FITNESS OF
DEFENDANT TO PROCEED AND REQUEST FOR HEARING

-i-

DATED, this

l

f

----aay of October 2008.

AUGUST H. CAHILL
Attorney for Defendant

-*

CERTIFICATE OF MAILING

I HEREBY CERTIFY, that on this

day of October 2008, I mailed a true and

correct c:opy of the within instrument to:

ROGER BOURNE
Deputy Prosecutor, Ada County
by placing said same in the Interdepartmental Mail.

Jal ./
OBJECTION TO DETERMINATION OF FITNESS
DEFENDANT TO PROCEED AND REQUEST FOR

lNC
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
)
)
)
Plaintiff,
)
vs.
)
)
JOHN JOSEPH DELLING,
)
)
Defendant.
)
________________ )

THE STATE OF IDAHO,

Case No. CR-FE-2007-000663
ORDER FOR EXAMINATION
UNDER I.C. §18-211/18-212

THIS COURT, received a psychological evaluation dated February 14, 2008 on the

defendant, John Joseph Delling pursuant to the Court's order for examination under LC. § 18211.

The evaluator expressed the opinion that the defendant lacked fitness to proceed.

Thereafter this Court committed the defendant to the Department of Health and Welfare pursuant
to LC. §18-212 for treatment of his mental condition.
The Court is now informed by the defendant's treating psychiatrist that the defendant is
fit to proceed at the present time. Both parties and the Court agree that a follow up evaluation is
appropriate. Therefore it is hereby ordered and this does order that within thirty (30) days the
Director of the Department of Health and Welfare shall designate at least one qualified
psychiatrist or licensed psychologist to examine and report on the mental condition of the

ORDER FOR EXAMINATION UNDER I.C. §18-211 AND 18-212 (DELLING) Page 1
'

I

I
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defendant to assist counsel with his defense or to understand the proceedings at the expense of
Ada County.
Furthermore, within three (3) days, excluding Saturdays, Sundays and legal holidays, the
examiner shall determine the best location for the examination.
Upon completion of the examination, a report with two (2) copies, shall be submitted to
the Court, which shall include the following.
1. a description of the nature of the evaluation;

2. a diagnosis or evaluation of the mental condition of the defendant;
3. an opinion as to the defendant's capacity to understand the proceedings against him
and to assist in his own defense.

If the defendant refuses or is unable to cooperate, the exammer

IS

to determine if such

unwillingness or inability is a result of mental disease or defect.
Upon the filing of the report, the Court shall proceed as provided by statute.

The

defendant is currently incarcerated at the Ada County Jail. The Ada County Sheriff shall allow
the examiner, and any and all members of his/her staff, access to the defendant and entry into the
Ada County Jail to conduct the examination(s) of the defendant at any and all reasonable,
prearranged times.

The Ada County Sheriff shall provide a private area for the evaluation and

any and all reasonable facilities to the examiner, and any and all members of his/her staff, to
complete the examination of the defendant.

It~

.
f
'
IT IS SO ORDERE D thIS _ _ day o Nov

District Judge

ORDER FOR EXAMINATION UNDER I.C. §18-211 AND 18-212 (DELLING) Page 2
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J. DAVID NAVARRO, Clerk
By HEIDI KELLY
DEPUTY

ADA COUNTY PUBLIC DEFENDER
Attorneys for Defendant
200 West Front Street, Suite 1107
Boise, Idaho 83702
Telephone: (208) 287-7400
Facsimile: (208) 287-7409

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Case No. CR-FE-2007-0000663
Plaintiff,
STIPULATION FOR RELEASE OF
RAW DATA TO COUNSEL

vs.
JOHN JOSEPH DELLING,
Defendant.

The parties above-named, by and through undersigned counsel, come now and hereby
stipulate and agree to the release of raw data created by Dr. Chad Sombke concerning the
defendant's evaluation(s) previously ORDERED pursuant to Idaho Code §§ 18-211 & 18-212.
Specifically, the parties agree to the release of any and all results and data for all psychological
testing regarding the defendant and any and all recording, either audio or video, created by Dr.
Sombke concerning the defendant.
DA TED, this

<7Tff
O - day of December 2008.

ROGE

STIPULATION FOR RELEASE OF RAW DAT A TO< OUNSEL

000 176

NO.
A.M.

ADA COUNTY PUBLIC DEFENDER
Attorneys for Defendant
200 West Front Street, Suite 1107
Boise, Idaho 83702
Telephone: (208) 287-7400
Facsimile: (208) 287-7409
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Case No. CR-FE-2007-0000663
Plaintiff,
ORDER FOR THE RELEASE OF RAW
DAT A TO COUNSEL

vs .

.JOHN JOSEPH DELLING,
Defendant.

For good cause appearing, this Court hereby grants the parties' STIPULATION FOR
RELEASE OF RAW DAT A TO COUNSEL.
Dr. Chad Sombke is hereby ORDERED to release to counsel for the state of Idaho and
for the defendant any and all raw data and results for any and all psychological testing conducted
by Dr. Sombke which concerns the defendant along with any and all recordings, either video or
audio, created by Dr. Sombke which concerns the defendant.
,,,,

District Judge
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GREG H. BOWER
Ada County Prosecuting Attorney
Roger Bourne
Deputy Prosecuting Attorney
200 West Front Street, Room 3191
Boise, Idaho 83 702
Phone: 287-7700
Fax: 287-7709

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,
Plaintiff,
vs.
JOHN JOSEPH DELLING,
Defendant.

_______________

)
)
)
)
)
)
)

)
)
)

Case No. CR-FE-2007-0000663
ORDER FOR DELIVERY OF
MEDICAL RECORDS TO THE
ADA COUNTY PROSECUTING
ATTORNEY'S OFFICE
PURSUANT TO THE HEALTH
INSURANCE PORTABILITY
AND ACCOUNTABILITY ACT
AND IDAHO CODE §19-3004;
ICR 17

THIS COURT, upon information from the Ada County Prosecuting Attorney's
Office that certain medical/psychiatric records described herein are necessary for preparation
and presentation of the Prosecution's case in the above-captioned matter and/or related
homicide investigation, and the Court concluding that the medical records do appear to be
relevant and necessary to the proper adjudication of this matter, hereby orders that employees

ORDER FOR DELIVERY OF MEDICAL RECORDS TO THE ADA COUNTY
PROSECUTING ATTORNEY'S OFFICE PURSUANT TO THE HEALTH
INSURANCE PORTABILITY AND ACCOUNTABILITY ACT AND IDAHO CODE
§19-3004; ICR 17, Page 1
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or representatives of Intermountain Hospital, produce all personal health information,
including medical/psychiatric records m their custody pertaining to JOHN JOSEPH
DELLING, (SSN:

5,), to the Ada County Prosecuting Attorney's

Office in response to a subpoena issued by the prosecution in this case. The records may be
generally provided in the manner set out in Idaho Code §9-420, except that the said records
are to be made available by expedited mail and/or fax at 208-287-7709 to the Ada County
Prosecuting Attorney's Office or law enforcement within three business days of the service of
the subpoena, rather than be delivered to the Court.
This Order is also intended to require that personal health information, other than just
the described written medical/psychiatric records, such as information known to employees
or representatives of Intermountain Hospital also be provided to the prosecution or criminal
defense by interview when asked for and that those employees or representatives of
Intermountain Hospital testify ifrequired.
Any questions regarding said records should be directed to the Ada County
Prosecuting Attorney's Office, (20~) ~87,(7700.
IT IS SO ORDERED this -'-!::/day

r/J,·

of_bfr11..,,____/J
p

.
2009.

ORDER FOR DELIVERY OF MEDICAL RECORDS TO THE ADA COUNTY
PROSECUTING ATTORNEY'S OFFICE PURSUANT TO THE HEALTH
INSURANCE PORTABILITY AND ACCOUNTABILITY ACT AND IDAHO CODE
§19-3004; ICR 17, Page 2
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ADA COUNTY PUBLIC DEFENDER
Attorney for Defendant
200 W. Front St., Suite 1107
Boise, Idaho 83702
Telephone: (208) 287-7400

NO. _ _ _"'_ILE-D

A.M _ _ _ _ _PM ___
} __

FEB 1 8 2009
J. DAVID NAVARRO,
By ERIN BULCHER
OEPUT\'

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO
Plaintiff,
vs.

JOHN JOSEPH DELLING,
Defendant.

---------------COMES NOW,
Attorney

of

The

Record,

above
the

)
)
)
)
)
)
)
)
)
)

Criminal No. CR-FE-2007-0000663
NOTICE OF INTENT TO PRODUCE
PSYCHOLOGICAL EVIDENCE

named
Ada

Defendant,

County

by

Public

and

through

Defender's

his

Office,

AUGUST H. CAHILL, handling attorney, and hereby gives notice that
the defense

intends

to

produce psychological

evidence

at

trial

I.C.

§ 18-

that the Defendant was incapable of forming Mens Rea.
This

Notice

is

given pursuant

to

I.C.R.

16 and

207.

DATED This 18th day of February,

Attorney for Defendant

NOTICE OF INTENT TO PRODUCE PSYCHOLOGICAL EVIDENCE, Page 1
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CERTIFICATE OF MAILING
I HEREBY CERTIFY, That on this 17th day of February, 2009, I
mailed a true and correct copy of the foregoing, NOTICE OF INTENT
TO PRODUCE PSYCHOLOGICAL EVIDENCE, to the:
ADA COUNTY PROSECUTOR
by depositing the same in the

NOTICE OF INTENT TO PRODUCE PSYCHOLOGICAL EVIDENCE, Page 2
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF ADA

----;F:;:-lcp;::;:_i::--1.-L./-;-,-,/i-:iJ--

NO.
A t.il _ _ _,

FEB 1 9 2009
) Case No.: H0700663
)
) DECISION AND ORDER
Plaintiff,
) RE:COMPETENCY TO ST AND TRIAL
)
vs.
)
)
JOHN JOSEPH DELLING,
)
)
_ _ _ _ _ _D_e_fe_n_d_a_nt_._ _ _ _ _ _ _ _)
THE ST ATE OF IDAHO,

The sole issue before the Court at this time is whether the defendant is presently
competent to stand trial. As part of every defendant's constitutional right to a fair trial, a
defendant has a due process right not to be tried when he or she is incompetent to stand trial.

Pate v. Robinson, 383 U.S. 375, 15 L. Ed. 2d 815, 86 S. Ct. 836 (1966) cited in State v. Lovelace,
140 Idaho 53, 90 P.3d 278 (2003). Idaho law also expressly prohibits the trial, conviction or
sentencing of any person who suffers from any mental illness to such an extent that he or she
lacks the capacity to understand the proceedings against him or her or to assist in his or her own
defense. LC. § 18-210. When a defendant's competency is called into question, an initial review
is conducted pursuant to LC. § 18-211. When the initial review indicates that there is a
legitimate reason to question a defendant's competency to proceed, the Court has the power to
order further evaluation and to mandate treatment for a defendant who lacks the capacity to make
infom1ed decisions about treatment under J.C. § 18-212.

In this case, upon the defense counsel's motion, the Court ordered an evaluation to be
conducted under LC. § 18-211. The defendant was examined by Dr. Chad Sombke, a designated
examiner for the Department of Health and Welfare. Dr. Sombke concluded that, at the time of

ORDER: COMPETENCY - 1
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his evaluation, the defendant suffered from Schizophrenia, Paranoid Type, to such a degree that
he was not competent to stand trial nor to assist his attorney in his own defense. The finding was
not challenged by the State. Treatment was ordered pursuant to LC. § 18-212 to see if it would
assist the defendant in becoming able to understand the proceedings and assist his trial counsel.
Although it took several months, by early-October, 2008, the Court received a short preliminary
report that the defendant may be competent to proceed. A follow up competency evaluation was
ordered. The defense agreed to an additional formal competency assessment on November 17,
2008, subject to the right of either the State or the defendant to challenge any assumptions in the
competency report at a subsequent hearing. A hearing was held on the LC.§ 18-212 report on
January 27, 2009 which continued on January 30, 2009. The State was represented by Roger
Bourne. The defendant was represented by August Cahill and Amil Myshin. Dr. Chad Sombke
and Dr. Michael Estess were called and questioned by both the State and the defense. The State
also submitted additional testimony from staff of the Ada County Jail. Being fully advised, the
Court makes the following factual findings and legal conclusions:

I.
Factual Findings
The defendant's counsel advised the Court that they had serious concerns about his
competency to proceed. He was evaluated by Dr. Chad Sombke who is a designated examiner
authorized to perform evaluations under LC.§§ 18-211 and 18-212. Dr. Sombke is a PhD
clinical psychologist who has been a designated examiner since 2000. He conducted the first
evaluation of the defendant's competency and mental health issues in February, 2008. The
evaluation included a clinical interview, a mental health assessment and several tests designed to
specifically evaluate his competency. At the time of the first report, Dr. Sombke experienced
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considerable difficulty in interviewing the defendant due to the level of his psychological
impairment. He was heavily sedated at that time and reported a number of delusional thoughts.
His delusional thoughts intruded into the interview. He acknowledged that "people" had told
him that he was schizophrenic but he did not understand what that meant. The interview was
disjointed because the defendant was suffering from delusional thoughts, his eye-contact was
scattered, he was frequently "distracted by internal stimuli" and appeared to Dr. Sombke to be
suffering from a "severe psychotic disorder." LC.§ 18-211 Evaluation 2/14/08. At that time, he
appeared to have some insight into his legal situation in that he understood the nature of the
charge against him and the potential penalty but his judgment was significantly impaired as a
result of severe mental illness. The defendant was too psychologically impaired to provide valid
results on most of the tests he was given. Dr. Sombke felt that the testing at that time likely
underestimated the defendant's intellectual abilities because of the severity of his mental illness.
Dr. Sombke found the defendant to have "little rational understanding of the defenses available
to him" and little understanding of what it meant to plead guilty or not guilty. He was uncertain
what his attorney might be able to do for him. His level of psychoses at the time of the February,
2008 evaluation was such that it was unlikely that he could listen to the testimony of witnesses
and assist his attorney in his own defense. He was not able to make rational decisions at that
time. While he had some limited understanding of the charges against him, the possible
penalties and the role of his lawyer, his understanding was very limited and he was not
competent to proceed. Dr. Sombke also concluded that the defendant was so severely
psychologically impaired that he was unable to make any rational decisions about his care and
treatment. Dr. Sombke diagnosed the defendant as suffering from schizophrenia, paranoid type
and found that he would need to have treatment if there were to be any chance of his becoming
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competent in the future. Dr. Sombke did have the opinion that the defendant could "eventually
stabilize psychologically" and become competent to proceed if he were provided appropriate
treatment.
As a result of the evaluation, the Court ordered the defendant to be committed and to be
provided treatment to see if he could become competent to proceed pursuant to LC. § 18-212. It
was necessary to extend the commitment significantly in order for the defendant to receive
necessary treatment. In early October, 2008, the Court received a one page letter from Michael
E. Estess, M.D., the medical director for Region IV Mental Health, of the Idaho Department of
Health and Welfare and Kenneth Williams, a mental health clinician with the Forensic Unit of
Region IV Mental Health, indicating that the defendant was fit to proceed and requesting another
LC.§§ 18-211/212 competency evaluation. A formal evaluation was conducted.
Dr. Sombke conducted the second evaluation on November 21, 2008. The defendant was
calm and cooperative and considerably more alert than he had been in February. He had been
placed on medications which appeared to "have benefitted him greatly" although he still held to
some delusional beliefs about others "using his energy" and believing himself to be Jesus. His
speech was linear, "generally logical, and goal directed." He only talked about delusional beliefs
when directly asked about them and his delusional beliefs did not appear to intrude into his
thoughts in a way in which he could not control them. He had good insight into his current
circumstances although he appeared to have trouble being convinced that he was mentally ill.
He was significantly more aware of the nature of the charges, the defenses available to him, the
nature of a guilty or not guilty plea and the roles of his defense counsel and the court. He was
markedly improved in his ability to understand the nature of the charges, the nature of his
possible defenses, the roles of counsel and court and to assist in his defense. He was able to
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recall relevant facts about his case and did have the ability to discuss the case with his lawyers,
listen to the testimony of witnesses and identify inaccuracies. He also appeared to have the
capacity to testify in his own defense. Dr. Sombke concluded that the defendant had an adequate
overall level of factual and rational understanding of the proceedings and the ability to assist his
counsel in his own defense. While the defendant does suffer from schizophrenia, paranoid type,
his treatment brought him to the point where does have the capacity to assist his counsel and is
competent to proceed as long as he receives the necessary treatment. While he still has
delusions, he is able to control them and is more "psychologically stable" and is able to proceed.
The Court scheduled an evidentiary hearing on the evaluation. Dr. Sombke, his
evaluator, testified as did Dr. Estess, his treating physician, and jail staff who have observed the
defendant . Both the State and the Defense were given ample opportunity to question the
witnesses.
Dr. Estess is the defendant's treating physician. He is the Region IV mental health
director as well as board certified psychiatrist. He has been treating the defendant since his
incarceration. Initially, the defendant was internally preoccupied and very depressed. He was
guarded, angry, and his behavior was heavily influenced by his psychotic process at the start of
his incarceration. With medication and treatment, the defendant is in relative remission now and
has improved dramatically although there is no question that he is still ill. The defendant's
medications have been changed over the term of his treatment and he has now been stable for
several months. As a result of his treatment, he can compartmentalize his psychotic process, can
interact with the world in a more normal way, and is competent to proceed. Basically, the
treatment he has received has given him greater control over the delusions he suffers from so that
his psychotic symptoms have retreated, the delusions are not as intrusive or troublesome. It did
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require long term treatment for the defendant to reach the point that he now is. In Dr. Estess'
view, the defendant is intellectually bright, socially sophisticated, and able to understand and
participate in the proceedings against him.
Dr. Sombke specifically tested the defendant with instruments designed to assess a
defendant's competency to proceed. The tools he used are used commonly to assess an impaired
defendant's ability to understand the role of counsel-his own and the prosecutor-the court, the
jury, and the defendant himself. He knew the nature of the charges and the difference between
first and second degree murder. He was very rational and logical in his responses to all
questions. He understood that he could testify in his own defense but indicated that he would
want to talk to his lawyer about whether he should. He did discuss his own views of the best and
worst outcomes of the case. He had improved markedly from the February, 2008 evaluation.
He has the current ability in the view of both Dr. Estess and Dr. Sombke to make rational
decisions.
The findings of Dr. Estess and Dr. Sombke were also confirmed by the jail staff who
regularly interact with the defendant. The defendant is able to clearly express his wishes, to talk
rationally, to request television programs he likes, mostly football, to discuss his favorite teams
and to interact normally, He is able to read and to discuss what he reads. He interacts normally
with staff and other inmates although his ability to interact with other inmates is somewhat
limited by his housing circumstances.
There is no question that the defendant suffers from severe mental illness. The
testimony, as well as the exhibits, including the jail logs, reveal a person who, while improved,
remains mentally ill. He has improved substantially over the course of the months of treatment.
Based upon all of the testimony, it appears that he defendant does have the ability to assist his
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counsel, he does understand the nature of the proceedings and his rights and defenses, and he is
legally competent to proceed as a result of his ongoing treatment. The treatment will need to be
continued in order to maintain the defendant's improvement.
II.

Legal Conclusions
The due process right to a fair trial prohibits trying or convicting a defendant while he or
she lacks the mental capacity to understand the proceedings, to consult with counsel, and to
assist in the preparation of his or her defense. See Drape v. Missouri, 420 U.S. 162, 171, 95 S.
Ct. 896, 43 L. Ed. 2d 103 (1975); Pate v. Robinson, 383 U.S. 375, 378, 86 S. Ct. 836, 15 L. Ed.
2d 815 (1966); State v. Lovelace, 140 Idaho 53, 62, 90 P.3d 278,287 (2003), affd on reh'g, 140
Idaho 73, 90 P.3d 298 (2004). The test to determine if a defendant has the mental capacity to
stand trial is whether the defendant has sufficient present ability to consult with his or her lawyer
with a reasonable degree of rational understanding and whether the defendant has a rational, as
well as factual, understanding of the proceedings against him or her. Dusky v. United States, 362
U.S. 402, 402, 80 S. Ct. 788, 4 L. Ed. 2d 824 (1960); Lovelace, 140 Idaho at 62, 90 P.3d at 287;
State v. Daniel, 127 Idaho 801,803,907 P.2d 119, 121 (Ct. App. 1995). As a result of the
medications he has been given and the passage of sufficient time for those medications to have a
beneficial effect, the defendant does have the present ability to consult with his lawyers with a
reasonable degree of rational understanding and he appears to presently have a rational
understanding of the proceedings against him, the charge, his rights and defenses, his options,
and the roles of key trial participants. He has a chronic condition which will require ongoing
treatment but he is competent to stand trial at this point.
For all of the reasons stated above, the Court concludes that the defendant has the present
capacity to understand the proceedings against him and to assist in his own defense. The case
may proceed.

ORDER: COMPETENCY - 7

0009:f

It is so ordered.
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ADA COUNTY PUBLIC DEFENDER
Attorneys for Defendant
200 W. Front St., Suite 1107
Boise, Idaho 83702
Telephone: (208) 287-7400

F
RECEIVED
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ADA COUNTY CLERK

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO

)
)
)
)
)
)
)
)
)
)

Plaintiff,
vs.

JOHN JOSEPH DELLING,
Defendant.

Criminal No.

CR-FE-2007-0000663

EX PARTE ORDER ALLOWING
ACCESS TO DEFENDANT

This Court hereby Orders that the Ada County Sheriff shall
allow Dr. George Woods and any and all members of his staff into
the Ada County Jail at any and all prearranged times and provide
an

appropriate,

private place

for

the purpose

of psychological

evaluation of the Defendant.
,

DATED This

"~";

(''( ';: day of February,

District Judge

EX PARTE ORDER ALLOWING ACCESS TO DEFENDANT
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CERTIFICATE OF MAILING

I hereby certify that on this 19th of February, 2009, I mailed (served) a true and
correct copy of the within instrument to:

ADA COUNTY PROSECUTING ATTORNEY
INTERDEPARTMENTAL MAIL
ADA COUNTY PUBLIC DEFENDER
INTERDEPARTMENTAL MAIL
ADA COUNTY JAIL
INTERDEPARTMENTAL MAIL

J. DAVID NAVARRO
Clerk of the District Court

By:{k(~
"
.

Deputy Court Clerk

""'·
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NO. _ _ _ _.;;;-:;;;:---l..,4i:l,.q.--'
A.M _ _ _ _
FIL~·~·

1 'i[)

FEB 2 5 2009
J. DAVID NAVARRO, Clerk
By ERIN BULCHER
DEPUTY

GREG H. BOWER
Ada County Prosecuting Attorney
Roger Bourne
Deputy Prosecuting Attorney
200 W. Front Street, Room 3191
Boise, Idaho 83 702
Telephone: (208) 287-7700

fN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE ST ATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STA TE OF IDAHO,

)
)
Plaintiff,
)
)
vs.
)
)
JOHN JOSEPH DELLING,
)
)
Defendant.
)
_ _ _ _ _ _ _ _ _ _)

Case No. CR-FE-2007-0000663
STATE'S MOTION FOR
ACCESS TO DEFENDANT
BY MENTAL HEAL TH EXPERTS

COMES NOW, Roger Bourne, Deputy Prosecuting Attorney, in and for
the County of Ada, State of Idaho, and puts before the Court the State's motion for
access to the defendant by the State's mental health experts.

On February 18,

2009, Mr. Delling's attorney gave the State notice of the defendant's intent to
produce psychological evidence at the upcoming trial to prove that the defendant
was "incapable of forming Mens Rea."

STATE'S MOTION FOR ACCESS TO DEFENDANT (DELLING), Page 1
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As the Court is aware, Idaho Code §18-207(4)(c) states as follows:
Raising an issue of mental condition in a criminal proceeding
shall constitute a waiver of any privilege that might otherwise
be interposed to bar the production of evidence on the subject
and, upon request, the court shall order that the State's experts
shall have access to the defendant in such cases for the purpose
of having its own experts conduct an examination in
preparation for any legal proceeding at which the defendant's
mental condition may be an issue.
Since the defendant has given the State notice of his intention to raise the
issue of his mental condition at the trial, the State moves the Court for its order
granting access by State's mental health experts to the defendant.

The State

intends to have Dr. Robert Engle, a psychologist, examine the defendant along
with Dr. Michael Estess, a psychiatrist. The State expects that the above named
mental health experts, in their evaluation of the defendant, will interview him, ask
him to participate in standardized psychological testing, will observe and listen to
him.
Therefore, the State moves for the Court's order allowing State experts
access to the defendant.
DATED this2tf day of February, 2009.
GREG H. BOWER
Ada County Prosecuting Attorney

,

I

Roger . ;Qiyrne
Deputy Prbsecuting Attorney

STATE'S MOTION FOR ACCESS TO DEFENDANT (DELLING), Page 2
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CERTIFICATE OF MAILING
I HEREBY CERTIFY that on th~/day of February, 2009, I mailed a true
and correct copy of the foregoing State's Motion for Access to Defendant to August
Cahill and Amil Myshin, Ada County Public Defender's Office, 200 W. Front Street,
Boise ID 83702, by depositing same in the interdepartmental mail, postage prepaid.
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FEB 27 2009
J. DAVID NAVARRO, Clerk
By ERIN BULCHER
DEPUTY

GREG H. BOWER
Ada County Prosecuting Attorney
Roger Bourne
Deputy Prosecuting Attorney
200 West Front Street, Room 3191
Boise, Idaho 83702
Phone: 287-7700
Fax: 287-7709

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,
Plaintiff,
vs.
JOHN JOSEPH DELLING,
Defendant.

_______________

)
)
)
)
)
)
)
)
)
)

Case No. CR-FE-2007-0000663
STATE'S MOTION TO ADMIT
IDAHO RULE OF EVIDENCE
404(b) EVIDENCE

COMES NOW, Roger Bourne, Deputy Prosecuting Attorneys, in and for the
County of Ada, State of Idaho and moves this Court to allow the State to publish to the
jury the defendant's pro se oral and written argument that he made to the magistrate in
Ada County case number M0508121 on February 1, 2007. The defendant's motion was
for early termination of his probation. The State seeks permission to publish because the
defendant has given notice that the defense to the murder charge is that the defendant was
too mentally ill to form the intent to kill. The defendant's oral argument to the magistrate
STATE'S MOTION TO ADMIT IDAHO RULE OF EVIDENCE 404{b) EVIDENCE
(DELLING), Page I
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is strong evidence of the defendant's cognitive ability at a time shortly before the murder.
The argument was made on February 1, 2007. The murder was committed two months
later on April 2, 2007.
The details of Ada County case number M0508121 are that the defendant was
charged with aggravated assault and bound over after a preliminary hearing. His case was
assigned to Judge McLaughlin under case number H0500994. Ultimately the case was
reduced to misdemeanor battery and the defendant pled guilty on December 12, 2005. He
received two years probation with credit for time served. His February 2007 motion was
to terminate probation early so he could leave California to go to college in Utah. In the
argument, the defendant speaks in a clear, lucid and organized fashion showing good
cognitive ability without evidence of mental illness. That evidence is relevant to the
defendant's state of mind and mental ability.
Certain redactions could be made to remove reference to the specific crime. The
State would request the Court to give the jury a limiting instruction.

A copy of the

transcript of the hearing is provided along with a compact disc containing the argument.
The relevant portion of the transcript is page three (3) through line 20 on page nine (9).

RESPECTFULLY SUBMITTED, this

7

TH
7-day of February 2009.

GREG H. BOWER
Ada County Prosecutor

Roge
me
Deputy rosecuting Attorney

STATE'S MOTION TO ADMIT IDAHO RULE OF EVIDENCE 404(b) EVIDENCE
(DELLING), Page 2
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this

#

day of February 2009, I caused to be

served, a true and correct copy of the foregoing State's Motion to Admit Idaho Rule of
Evidence 404(b) Evidence upon the individual( s) named below in the manner noted:
Name and address: Ada County Public Defender, 200 W. Front Street, Boise, Idaho 83702

o By depositing copies of the same in the United States mail, postage prepaid, first
class.

9(

By depositing copies of the same in the Interdepartmental Mail.

o By informing the office of said individual(s) that said copies were available for
pickup at the Office of the Ada County Prosecutor.
o By faxing copies of the same to said attorney( s) at the facsimile number: - - - -

Legal Assistant

STATE'S MOTION TO ADMIT IDAHO RULE OF EVIDENCE 404(b) EVIDENCE
(DELLING), Page 3
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To:
The I :onorable Judge Oths
From: John J Delling
Re:
Case ,;m0508121 (Motion for Early termination)

.

. _

-

.. _.,.,-
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tt0~ 0 ti 2W
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, iJ;\~LU NAVAn_nv,
<;1-<>
R1L~'I'
--...... -e;1lUT't

e.v~

This letter is being written as a fonnal request for a hearip.-g,pursuant to case
#M0508121, a misdemeanor battery case. To request from the Honorable Judge oaths, an
early tennina tion of the supervised probation agreed upon in the agreement between
myself and tJ .e court. As of December 12, 2006 I will have spent exactly I year on
probation wt ich has been served in the Sate of California, and have compJied with aH
agreed upon ;tipulations of my probation, I have had no other criminal offenses, I have
maintained g ~eat communication with my probation officer, I have completed the
required 32 tours of anger management, paid my fees and court costs, I have maintained
zero contact Ni.th the parties involved and have greatly distanced myself from them.
Having comJ ,leted all required activities and continued to maintain good relations with
the rest of so :iety, such as: keeping employment as well as being constructive and
attending cla ;ses to obtain licensing to become an auto dealer, attending some school and
with this con ,ing semester I will be attending school full time at Sierra College as welJ as
continuing tc work, and pursuing other endeavors such as getting independent housing
(apartment) if granted the financial ability, Probation being one of the financial barriers I
have also be( ome a permanent resident in the state of California and am distanced greatly
from all parties involved as well as having no prior knowledge of the victims in this
instance. I al: :o maintain very limited, if any, connections to Idaho.
I feel that due to the above reasons it is necessary and logical to move forward
with this mo1 ion and my decision to ask if early termination of probation is appropriate,
and agreed u >0n by those with authority, however, more important is the understanding
that I am in a situation in which I must prove worthy for such a privilege to be bestowed
upon me. It i: also most highly important that I realize this incident was an error on my
behalf and th it those who would be recognized as victims are allowed to have there view
of my reques. known, and it is further assumed that for the security of all parties involved
if wished by :he victims or felt needed some sort of continuing form of a No Contact
order be maii 1tained, as it would be beneficial to both parties, as I have no desire nor any
reason to ever be in the presence of these individuals again. This experience has provided
me with life!, mg lessons, after spending over two months in a jail with no one to help me
and losing vast sums of money that I didn't have, while most painfully having caused
myself and n y entire family disgrace and pain due to this very negative event that
transpired, I · vill forever have this engraved into my memory as a measure I can use to
judge what ti ings in life are truly worth when weighed against there consequences, It is
now somethi 1g I reflect on easily after meeting several other people in my anger
management classes who had similar experiences and stories as well as recognize what
circumstance, in my daily life that seem insignificant at the time but could have the
ability to blo· v out of proportion if I don't use my emotional inte1Jigence and memory to
determine th1 best path of action in my day to day activities.
Sincerely,

di:,~/

r

..

/'
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
IN THE STA TE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,

)

) Case No. MO508121
Plaintiff,
vs.

JOHN DELLING,

__________________
Defendant.

•

)
)
)
)
)
)
)
)

BEFORE THE HONORABLE MICHAEL J. OTHS
JUDGE OF THE MAGISTRATE COURT
(Sitting without a Jury)
Boise, Idaho
February 1, 2007
TRANSCRIPT OF AUDIOTAPED PROCEEDINGS
HEARING RE:
DEFENDANT'S REQUEST TO MODIFY TERMS OF PROBATION

~~~
Court Reporting, LLC

•

(ORIGINAL)

Lori A. Pulsifer, CSR, RDR, CRR
Certified LiveNote Reporter
960 Broadway Avenue, Suite 500
Boise, Idaho 83706
www.qnacourtreporting.cOJD.
E-mail: realtimeqna@msn.com
Telephone: (208) 484-6309
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THE COURT: We will take up State vs. John

'
J

Delling.
M.r . Delling, good afternoon. Thank you for
you r patience. Have a scat,

•

l

MOS08l21.

6

And you are here without an attorney today?

'

MR. DELLING: Yes.

ft

THE COURT: Okay. And you understand - I

9

think you had co unsel, did you not, back in the day -

10

MR. DELLING: Yes.

II

TH£ COURT: - when this case came for
sentencing? Okay. And you are endeavoring to go ahead

I)

on your own right now -

MR. DELLING: Yes.
ll

THE COURT: - which is line, just as long

16

as you know you have a right to hire counsel, if you saw

17

it that way. Do you understand that?

18

MR. DELLING: Yes.

19

THE COURT: Okay. h's your motion and you what happened here - I will tell you that, before you

•

ll

even get started, you have made some progress on this,

22

thanks to extra effort by Ms. Morrison, because we went

,.
_,

back - I understood you were having some problems with
the computer, looking like you would be convicted of a

ll

felony.

State of Idaho v. Delling, Case No. l\.'1O508121

00104

Page4

MR. DELLING: Yes.
2

3

attention, and we went and tracked it down. There was a

4

clerical error. That has been corrected in the record.

5

So now it does show your misdemeanor conviction.

6
7

•

THE COURT: And then she brought that to my

So I would thank her for that extra effort on
that, if I were you.

8

And then where you are, here -- you were -- you

9

pleaded guilty pursuant to a Rule 11 plea agreement made

10

on the reduction of the felony and that was -- I hate

11

this form because it's not dated -- on 12/12 of '05 and

12

then placed on two years' supervised probation.

13

And then we said it was okay to do it in

14

California, if that was need be; and it was to go to

15

12/12 of '07.

16

And now here you are today asking that it be

17

converted to a misdemeanor -- or to unsupervised

18

probation? Is that the basis of your request?

19

MR. DELLING: Yes, Your Honor.

20

THE COURT: Okay. And I have that letter.

21

Just as an initial matter, does the State intend to

22

oppose or support the motion?

23

MS. MORRISON: Your Honor, the State opposes.

24

THE COURT: All right. And then -- so

25

that's -- we're here for the motion. So it's your
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motion. I will hear your argument.
2

I would like you to include in your argument

3

whether or not the supervised probation people have a

4

position that you are aware of and, if so, what their

5

position is.

6

•

MR. DELLING: Your Honor, they haven't given a

7

position. I have asked for a -- for a recommendation

8

but he said he wouldn't do that until he had received

9

something from Idaho, to send a progress report to --

10

THE COURT: All right. You'd better fill me in

11

now. Did you, in fact, then, go ahead and get your

12

probation in California?

13

MR. DELLING: Yes, I did.

14

THE COURT: Okay. So it's California probation

15

officers?

16

MR. DELLING: Yes.

17

THE COURT: Okay. And those probation

18

officers, then, were delegated the probation to come

19

from Idaho?

20

MR. DELLING: Yes, Your Honor.

21

THE COURT: You have been following that

22

probation? And you did ask them for a recommendation

23

that it be converted to unsupervised and their response

24

was what? I'm sorry.

25

MR. DELLING: Their response was, once I had
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filed a motion, they would receive from you something
2

asking for a progress report or what their thoughts were

3

on it. And he had never received that, and he didn't

4

want to do any paperwork.

s
6

the -- I don't want to -- and I will stop stepping on

7

your argument here. But in felony court, that may work

8

that way.

9

In misdemeanor court, typically, the onus is on

10

you, as the moving party, to come up with something that

II

says -- in other words, I'm not going to go and do my

12

own research.

13

lVIR. DELLING: Yes.

14

THE COURT: That wouldn't even be appropriate

IS

for me to do that, factually. So if you have -- they're

16

going to keep waiting if they're waiting for me to ask

17

them what their opinion is.

18

•

THE COURT: Okay. Well, okay. And it may be

You need to secure their opinion and have it

19

provided to us. So that would be the way you'd go about

20

doing that.

21

MR. DELLING: Okay.

22

THE COURT: But go ahead, then. So that's not

23

in hand. Go ahead, beyond that, and tell me why you

24

think it ought to be converted to unsupervised .

25

MR. DELLING: Primarily, my original reasoning
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was I was hoping to attend Southern Utah University this
2

coming fall.

3

THE COURT: Okay.

4

MR. DELLING: And that is, of course, out of

5

the state of California.

6
7

On top of that, I had completed the 32 hours of
anger management and the community service.

8

THE COURT: Okay.

9

MR. DELLING: And I have finished all of -- all

10

of the, you know, stipulations of my probation.

11

THE COURT: Right.

12

MR. DELLING: I have also -- you know, I am out

13

of state. I do live out of state permanently now. I am

14

attending American River College right now, getting my

15

Associate's Degree in PC support management.

16

And that's part of the reason I kind of want to

17

go to Southern Utah University because I continue on a

18

four-year degree, once I get that there, pretty easily.

19
20
21

•

THE COURT: That's in St. George? Or where is
that?
MR. DELLING: It's north of St. George just a

22

little bit. But, of course, St. George, I think, is the

23

major metropolitan area.

24

THE COURT: So to speak?

25

MR. DELLING: Yeah.
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THE COURT: All right. Okay. And then what
2

are you doing on a regular -- I mean, what does

3

California's probation department require of you, as you

4

are doing it right now?

5
6

a month. And they haven't really -- they have only

7

given me drug tests, like, one period of time. And I

8

don't think that's stipulated in my probation. I don't

9

think they thought it was necessary because I don't

10
11

•

lVIR. DELLING: I, basically, just check in once

12

use -THE COURT: Was that a fundamental part of this
case? I don't recall that it was .

13

MS. MORRISON: Your Honor, it's not.

14

MR. DELLING: No, it wasn't.

15

THE COURT: I mean, fair enough because, in

16

misdemeanor probation, at least in Idaho, you have to be

17

drug- and alcohol-free. But I don't remember that

18

being -- this wasn't a DUI or anything like that.

19

MR. DELLING: No.

20

THE COURT: Okay. And then -- all right.

21

Okay. And then is there some -- they're not going to

22

let you leave the state until the probation is covered?

),
_
_,

24
25

Or how does that work?
MR. DELLING: Yeah. In order to leave the
state, I either have to, you know, have a court date or
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a travel pass.
2

I can't permanently reside outside of the state

3

of California, I guess, unless I get probation in the

4

new state, which would be very confusing, being a

5

resident of California, trying to attend college in

6

Utah, while being on probation originally in Idaho.

7

THE COURT: What is your fish-or-cut-bait day

8

on -- I mean, what is your timeline on getting admitted

9

to Southern Utah?

10
11

MR. DELLING: It would be the summer.
Probably, July, August.

12

THE COURT: That's the application window?

13

MR. DELLING: Yeah.

14

THE COURT: All right. And then you're saying,

15

otherwise, you've got all of the classes and everything

16

they want you to do?

17

MR. DELLING: Yes. Yes, Your Honor.

18

THE COURT: Okay. Ms. Morrison, State's

19

thoughts on it?

20

MS. MORRISON: Your Honor, the defendant

21

received a reduction in exchange for a Rule 11 and it

22

was -- the two years' supervised probation was

23

contemplated as part of his sentence.

24
25

At that time, we stated we had no objection to
the probation occurring in California; but we certainly
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wouldn't have agreed to one year of supervised and then
2

one year of unsupervised, given the nature of the

3

underlying allegations.

4

5

defendant, who is completely unknown to the victim,

6

revved his motorcycle up and then ran his motorcycle

7

into the victim.

8
9
10

11

•

•

The victim was thirteen years old at the time.
No prior interaction between them. This was completely
unprovoked.
The defendant has a subsequent conviction from

12

February 16th -- excuse me -- February 1st of '06 for

13

stalking.

14

That case was pending at the time of this case.

15

As Your Honor indicated, we have no knowledge

16

of whether or not he has complied with the requests of

17

his probation officer.

18

1

Just to refresh the court's memory, the

I mean, we've got -- we've got the proof of

19

payment of fines and the proof of completion of the

20

anger management. But beyond that, we don't have

21

anything else, other than his word.

22

Given the nature of the allegations, I just

23

don't feel that supervised probation -- unsupervised

24

probation is appropriate, especially since this case was

25

initially charted -- charged as an aggravated assault.

I
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He knew when he signed off on the agreement
2

that he was agreeing to two years of supervised

)

probation.

4

The State would have no objection to it being

5

transferred to Utah to allow for him to go to college

6

but given -- given the convictions in this case and in

7

the other case, I just don't feel unsupervised probation

8

is appropriate.

9
10
11
12
1)

14

THE COURT: All right. What was the -- do you
show a disposition on that other case?
MS. MORRISON: On the stalking? If you would
just indulge me -THE COURT: Is that an Idaho case or a
California case?

15

MS. MORRISON: Yes, it is, Your Honor. It is.

16

It was a Boise City case. If you would just permit me

17

to find it --

18
19

THE COURT: Do you know what happened? Do you
know? Obviously, you should but --

20

MR. DELLING: Do I know--

21

THE COURT: What happened to the other case?

22

Was there another case?

23

MR. DELLING: The stalking case?

24

THE COURT: Yes.

25

MR. DELLING: Yeah. It was -- I was given
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unsupervised probation and granted that.
2

MS. MORRISON: He pied guilty.

3

MR. DELLING: It wasn't in California. It was

4

5

the amount of $363.50; restitution in the amount of

7

$202; jail, 180 with 170 suspended; 24 months

8

unsupervised; and a no-contact order with, it appears,

9

three individuals.
THE COURT: Was the conduct that was alleged --

11

or you can teU me, Mr. Delling -- the actual conduct

12

that formed the basis of that case -- did that occur

13

before or after December 12th of '05?

14

MR. DELLING: That occurred before.

15

THE COURT: Okay. It was pending at the time

16

that we did this in prelims? Do you both agree on that?

17

MR. DELLING: Yes. Yes.

18

THE COURT: Anything else? It's your motion.

19

20

•

MS. MORRISON: Sentenced to fines and costs in

6

10

•

out of Idaho.

Anything else you want to teU me?
MR. DELLING: I -- I'm also trying to get my

21

real estate license, not that that sways you in any way.

22

I mean, is there anything you would want to know from

23

me, Your Honor?

24

25

THE COURT: Yeah. Okay. A couple of thoughts
I have and that is -- I mean, I think the State has a
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pretty strong point. You know, a Rule 11 is a deal Is a
deal.
J

MR DELLING: Yes.

•

THE COURT: And at the same time, you know, at

s

a certain point, I know that probation becomes more

6

perfunctory than noL

1
8

9

•

•

Here is what -- I am going to deny your motion
for the time being.
If I get some - some written progress report

10

from California saying, you know, in the interest of

11

justice, knocking two or three months off at the end so

12

that be can move to California - to Utah to go to

IJ

school, I would be strongly inclined to look at that, as
you are closer to the end of the probation period.

IS
16

You are only about a year into it now, and I
think it's premature.

17

l think, with some written input from them that

18

dovelailed closely with the drop-dead date for you to

IQ

gettiog into scltool aod some Indication that you had
made that application, then I definitely would be more

ll

favorably inclined toward it.
My suggestion would be 1ba1 you do this: If

1)

•

you get, you k.oow, some conditiooal acceptance in Utah
and the paperwork in band from California, I would

25

suggest you put that together In a nice pack.age and send
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•

•

ii to these folks at t he prosecutor's office.
l

That doesn't bind them. T hey may still

l

disagree. But I think Ms. Morrison's poiot is a valid

•

one. It's no offense lo you but some - some official

5

documeolarioo is little more comforting to them than

6

your word about it.

J

8
9

•

M.R. DELLING: And that makes sense. I realize
that.
THE COURT: So that leaves the door open for

10

you. But at the moment, I think I am going to deny the

11

motioo.

12

So - but it doesn't prejudice your ability to

I)

file ii again, you know, uoder those c.o nditloos; or,

i,

alternatively, if you can't get that, finishing up for a

IS

few months in Utah is also something that I am sure

16

would be an agreeable approach.

17

MR. DELLING: Okay.

18

THE COURT: All right?

19

MR. DELLING: Thank you, Your Honor.

io

THE COURT: All right. Than k you.

ll

All right. We will be in recess.

n

(Whereupon, the foregoing audiotaped

l )

•
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2·

proceedings stood adjourned.)

•••
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STA TE OF IDAHO,
Plaintiff,
VS.

JOHN JOSEPH DELLING,
Defendant.

_______________
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)

Case No. CR-FE-2007-0000663
STATE'S SUPPLEMENTAL
BRIEF IN SUPPORT OF THE
ST ATE 'S MOTION FOR
ADMISSION OF RULE 404B
EVIDENCE

COMES NOW, Roger Bourne, Deputy Prosecuting Attorney, in and for the
County of Ada, State of Idaho and puts before the Court the Supplemental Brief in
Support of the State's Motion for the Admission of Idaho Criminal Rule 404B evidence.
In January, 2008, the State informed the Court that the State had evidence proving that the
defendant killed another young man in Moscow, Idaho and shot a young man in Tucson,
Arizona within a few days before he shot Bradley Morse in Boise. The shooting of those
three young men was all part of a common scheme or plan that the defendant was

STATE'S SUPPLENIENTAL BRIEF IN SUPPORT OF THE STATE'S MOTION
FOR ADMISSION OF RULE 404B EVIDENCE (DELLING), Page 1
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carrying out to eliminate people who he thought were controlling his mind. The State
asserted in its January 2008 motion that the evidence of the other two shootings was
relevant and material to disputed issues in the pending case including the defendant's
identity and his intent. This supplemental brief is to draw the Court's attention to a recent
Idaho Supreme Court case, State v. Grist that is instructive on the issue.
In State v. Grist, 2009 Opinion No. 14 (Sup. Ct. January 29, 2009), the Supreme
Court considered the admissibility of uncharged sexual misconduct in a sexual battery
case. While the facts of that case are not similar to this instant case, the Court's analysis
is a good reminder of the analysis that must be undertaken before evidence of uncharged
misconduct should be admitted.
The Court stated as follows:
Admissibility of evidence of other crimes, wrongs, or acts when
offered for permitted purpose is subject to a two-tiered analysis. First, the
trial court must determine whether there is sufficient evidence to establish
the other crime or wrong as fact. (citations omitted) The trial court must
also determine whether the fact of another crime or wrong, if established,
would be relevant. Evidence of uncharged misconduct must be relevant to
a material and disputed issue concerning the crime charged, other than
propensity. ( citations omitted) Such evidence is only relevant if the jury can
reasonable conclude that the act occurred and that the defendant was the
actor. (citations omitted, Grist pg. 4)
The State has sufficient evidence to establish the fact of the murder in Moscow
and the shooting in Tucson. In summary, the defendant admitted to both of those crimes
during his interview with law enforcement.

Further, at the time of his arrest, the

defendant was in possession of the gun that ballistics testing shows fired the bullet that
killed both the Moscow and Boise victims. The defendant said that he disposed of the
gun used to shoot the Tucson victim. The defendant's financial records show that he used
his credit card in Tucson on the day of the shooting there and in Moscow on the day of
the shooting there. The defendant's telephone records show that he talked to the Moscow
victim shortly before the Moscow victim's body was discovered. The defendant also had
the Tucson victims' address in his possession at the time of his arrest along with ·
STATE'S SUPPLEMENTAL BRIEF IN SUPPORT OF THE STATE'S MOTION
FOR ADMISSION OF RULE 404B EVIDENCE (DELLING), Page 2
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documentary evidence of the bus trip from his hometown of Sacramento to Tucson at the
time of the shooting. In short, the State is certain that the "jury can reasonably conclude
that the act occurred and the defendant was the actor". Grist supra
This uncharged misconduct is relevant to a disputed issue. One of the disputed
issues will be the identity of the defendant. The defendant acting in conformity with his
common scheme or plan, to eliminate specific people is relevant to the question of
identity. In addition, the defendant has given notice of his intention to use mental illness
as a defense. The State assumes that the elements of willfulness, malice, premeditation
and intent to kill are the targets of this mental illness defense.

Therefore, the more

complex and goal directed behavior the defendant was involved in, the better
understanding the jury will have of the depth of the defendant's cognitive ability. It is
one thing for the defendant to carry out a plan to come to Boise to shoot Brad Morse. It is
a much more complex plan to come to Boise, rent a car, drive to Moscow, shoot David
Boss, drive down to central Utah, and then back to Boise to shoot Brad Morse. Adding
the complexity of a bus ride from Sacramento, California to Tucson, Arizona a few days
earlier, getting a gun, finding a college student, shooting him and getting completely away
from the crime scene also shows good organization and cognitive ability.
Additionally, it is hard to imagine how mental health experts could form or express
opinions about the degree of the defendant's mental health without taking into account
the defendant's various actions described above.

The defendant's activity has to be

central to the experts' opinions about Mr. Delling's cognitive ability and is therefore
grounds for direct and cross-examination.
As quoted above from the Grist case, admissibility of uncharged misconduct is a
two-tiered analysis. The first tier, as discussed above, is relevance. The second portion
of the analysis is a determination of prejudice versus probative value. As the Grist court
stated:
Second, the trial court must engage in a balancing under I.R.E. 403
and determine whether the danger of unfair prejudice substantially
outweighs the probative value of the evidence. (citations omitted) This
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balancing is committed to the discretion of the trial judge. The trial court
must determine each of these considerations of admissibility on a case-bycase basis. (citations omitted) Grist p. 4&5
As stated above, it is the State's view that this common scheme or plan is central to
the understanding of the State's evidence, but it also central to the defense of mental
illness. Because of this centrality, its probative value cannot be overstated. On balance,
it appears to the State that the probative value outweighs the danger of unfair prejudice.
CONCLUSION
For the reasons stated, the State urges the court to permit the introduction of the
evidence of the shooting in Moscow and in Tucson.

1,ilJIday of March 2009.
RESPECTFULLY SUBMITTED, this-CJ_
GREG H. BOWER
Ada County Prosecutor
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Plaintiff,

vs.
JOHN J DELLING,

________________
Defendant.

COMES NOW,

The

above

)
)
)
)
)
)
)
)
)
)
)
)

named

Criminal No. CR-FE-2007-0000663
OBJECTION TO ACCESS TO DEFEND.ANT
BY STATE'S EXPERTS AND MOTION TO
DECLARE I.C. §18-207 AND REPEAL
OF I.C. §§18-208 AND 18-209
UNCONSTITUTIONAL

Defendant,

by and

through

his

Attorney of Record, the Ada County Public Defender's Office, AMIL
MYSHIN, handling attorney, and moves this Honorable Court to find

Idaho Code§ 18-207 unconstitutional; and states the following in
support.
1. .

Idaho Code § 18-207 is unconstitutional on its
face and as applied.
This motion is made pursuant
th
th
th
to the 5 , 6 , 8 , and 14 th Amendments to the
U.S. Constitution; and, Article I, Sections 2, 7
and 13 of the Idaho Constitution.
The grounds for
this Motion are that the legislative abrogation of
mental condition as a defense, I.C. §§18-207, 18208 and 18-209, violates the Defendant's rights to
equal protection;
the effective assistance of
counsel; to present a defense to a fair trial; to
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confront
the evidence against
him to
remain
silent; to due process; and, to be free from cruel
and unusual punishment including the imposition of
punishment through an unfair process, as those
rights are protected and guaranteed by the U.S.
and Idaho Constitutions as cited above.
2.

The 5 th and 14 th Amendments of the United States
Constitution, and Article 1, Section 13 of the
Idaho Cons ti tut ion guarantee the right to remain
silent and to be free from self-incrimination.
This right has been recognized by the Idaho
Supreme Court to exist throughout a criminal
proceeding, even after a plea of guilty.
Estrada
v. State, 143 Idaho 558, 149 P.3d 833 (2006).
Therefore, the Defendant asserts his privilege
against self-incrimination and objects to the
State's Motion for Access.

3.

In addition, the Idaho Constitution can provide
more protection than the federal constitution does
and the Defendant asserts that it does.
State v.
Thompson, 114 Idaho 746, 760 P.2d 1162 (1988).
This issue was not addressed by the Idaho Court of
Appeals in State v. Santistevan, 143 Idaho 527,
148 P. 3d 1273 (2006).

4.

The Defendant intends to file a
of this Motion and Objection
two additional weeks to file

rief in Support
equests at least

DATED This 20th day

r Defendant
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CERTIFICATE OF MAILING
I HEREBY CERTIFY,
mailed

a

true

and

That

correct

on this
copy of

20th day of March,
the

foregoing,

2009,

I

OBJECTION TO

ACCESS TO DEFENDANT BY STATE'S EXPERTS AND MOTION TO DECLARE I.C.
18-207 AND REPEAL OF I.C. 18-208, 209 UNCONSTITUTIONAL, to the:
ADA COUNTY PROSECUTOR
by depositing the same in the Interdepartmental Mail.
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J. DAVID

ADA COUNTY PUBLIC DEFENDER
Attorneys for Defendant
200 West Front Street, Suite 1107
Boise, Idaho 83702
Telephone: (208) 287-7400
Facsimile: (208) 287-7409

[N THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Case No. CR-FE-2007-0000663
Plaintiff,
DEFENDANT'S MOTION IN LIMINE
IN OBJECTION TO STATE'S
MOTIONS FlLED UNDER I.R.E. 404(b)

vs.

JOHN JOSEPH DELLING,
Defendant.

COMES NOW, JOHN JOSEPH DELLING, the defendant above-named, by and through

counsel AUGUST H. CAHILL, Ada County Public Defender's office, and moves this Court for
its ORDER precluding the state ofldaho from introducing into evidence testimony under Idaho
Rule of Evidence 404(b ).
The defendant is aware that the State seeks to present evidence relating to several alleged
incidents of other bad acts, some charged, some not, to wit:
1)

Evidence that the defendant may be involved in the uncharged shooting of
Jacob Thompson in Tucson. Arizona. See, STATE'S MOTION FOR
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THE ADMISSION OF I.C.R. [sic] 404(b) EVIDENCE filed January 29,
2008.

I.

2)

The charged murder of David Boss in Moscow, Idaho. See, STATE'S
MOTION FOR THE ADMISSION OF I.C.R. [sic] 404(b) EVIDENCE
filed January 29, 2008.

3)

The destruction of a sprinkler in an Ada County Jail cell. See, State· s
NOTICE OF INTENT TO USE I.R.E. 404(b) EVIDENCE filed under seal
circa February 13. 2009.

4)

Evidence of the defendant's dealings with a magistrate in relation to a
prior misdemeanor offense. See STATE'S MOTION TO ADMIT
IDAHO RULE OF EVIDENCE 404(b) EVIDENCE filed February 27,
2009.

LEGAL ARGUMENT

In considering whether evidence is inadmissible under I.R.E. 404, the court must first
determine whether the evidence is relevant to some material issue other than the character or
propensity of the defendant to commit crimes. State v. Buzzard. 110 Idaho 800, 802, 718 P.2d
1238, 1240 (Ct.App. 1986); State v. Needs, 99 [daho 883,892,591 P.2d 130, 139 (1979). If a
permissible purpose for the evidence is found, the court must then exercise its discretion in
weighing the probative value of the evidence against any unfair prejudicial impact, pursuant to
I.R.E. 403, to detennine whether the evidence should be admitted. Buzzard. 110 Idaho at 802,
718 P.2dat 1240.
The policy expressed in Rule 404, precluding use of character evidence or other
misconduct evidence to suggest that the defendant must have acted consistently
\Vith those past acts or traits, is a long-standing element of American law. It is part
of our jurisprudential tradition that an accused may be convicted based only upon
proof that he committed the crime with which he is charged-not based upon poor
character or uncharged sins of the past. The rule against use of other misconduct
evidence to suggest that the defendant had a propensity to commit crimes of the
type charged recognizes that such evidence may have a too-powerful influence on
the jurors, and may lead them to determine guilt based upon either a surmise that
if the defendant did it before, he must have done it this time. or a belief that it
matters little whether the defendant committed the charged crime because he
deserves to be punished in any event for other transgressions.
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State v. Wood, 126 Idaho 241, 244-45, 880 P.2d 771, 774-75 (Idaho App. 1994). See e.g.,
Michelson v. lJ.S., 335 U.S. 469, 475-76, 69 S.Ct. 213, 218, 93 L.Ed. 168 (1948) ("The inquiry
is not rejected because character is in-elevant; on the contrary, it is said to weight too much with
the jury and to so over persuade them as to prejudge one with a bad general record and deny him
a fairy opportunity to defend against a particular charge."); U.S. v. Avarello, 592 F.2d 1339,
1346 ( 5th Cir. 1979) ('"The danger inherent in evidence of prior convictions is that juries may
convict a defendant because he is a 'bad man' rather than because evidence of a crime of which
he is charged has proved him guilty."); State v. Wrenn, 99 Idaho 506,510,584 P.2d 1231, 1235
( 1978) (''The prejudicial effect of such testimony is that it induces the jury to believe the accused
is more likely to have committed the crime on trial because he is a man of criminal character. It,
therefore, takes the jury away from their primary consideration of the guilt or i1mocence of the
particular crime on trial.").
The United States Court of Appeals for the District of Columbia has observed:
The exclusion of other crimes evidence is not simply a '·technicality" designed to
prevent law enforcement personnel from doing their job; it reflects and gives
meaning to the central precept of our system of criminal justice, the presumption
of innocence.
United States v. Daniels, 770 F.2d 1111, 1118 (C.A.D.C., 1985).
While evidence of other crimes or wrongs is not admissible to prove propensity to
commit the crime charged, it may be admitted when relevant for other purposes, including proof
of knowledge, identity, plan, preparation, opportunity, motive, intent, and the absence of mistake
or accident. I.R.E. 404(b); State v. Pizzuto, 119 Idaho, 810 P.2d 680 (1991); State v. Guinn. 114
Idaho 30, 34, 752 P.2d 632, 636 (Ct.App. 1988). The rationales proposed by the State when the
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evidence is proffered must show a permissible purpose for the testimony. Wood, 126 Idaho at
2~6.

However, the procedures employed in state criminal trials must comport both with the
Sixth Amendment right of an accused to confront the witnesses against him, as incorporated into
the Founeenth Amendment; Argersinger v. Hamlin, 407 U.S. 25 (1972): see also, Pointer v.
Texas. 380 U.S. 400 (1986); and with the Fourteenth Amendment's guarantee of due process.
Bruton v. United States, 391 U.S. 123 (1968).
Erroneous evidentiary rulings in state criminal proceedings violate due process where the
error is gross, conspicuously prejudicial or of such import that the trial was fatally infected.
Griffin v. Delo, 33 F.3d 895, 904 (8 th Cir. 1994), cert. denied. 115 S.Ct. 1981 (1995). The
admission of inculpatory testimony violates due process if there are no permissible inferences the
jury may draw from the evidence and the testimony is of such quality as necessarily prevents a
lair trial. Henry v. Estelle, 993 F .2d 1423, 1427 (9 th Cir.). opinion arnended and superseded on
denial of reh ·g en bane, 33 F.3d 1037 (9 th Cir. 1993 ), and cert. granted and judgment re,• 'don
other grounds sub nom. Duncan v. Henry, 115 S.Ct. 887 ( 1995).
The admission of evidence regarding alleged acts of violence by Delling will deprive
Delling of his Federal and State Constitutional rights to due process because it will allow the jury
to draw impermissible inferences. will be conspicuously prejudicial, and the testimony regarding
these alleged bad acts will be of such a quality as to prevent a fundamentally fair trial.
II.

SHOOTINGS OF BOSS & THOMPSON

ln its motion, the State has claimed that the shooting of Morse was part of a common
scheme or plan to shoot all three victims. While there are some commonalities, each crime may
he seen as a discrete, separate act-a product of the defendant's psychotic, delusional thinking.
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Whatever the interrelation, the defendant believes the testimony would be very difficult to sort
out. Any cautionary instruction the Court could give would be problematic as to how the jury
could use such evidence. Needless to say, the risk of unfair prejudice is extreme.

III.

POST-ARREST MISCONDUCT IN JAIL
This evidence relates to the defendant's actions in jail approximately seven months after

the crime. He is medicated, but still not competent due to his mental illness. Such evidence is of
little probative value regarding his state of mind on April 2, 2007.
IV.

CONCLUSION
Any and all evidence regarding prior bad acts by the defendant must be excluded because

the only purpose of admitting such acts is to demonstrate the defendant's propensity to commit
the charged crime.

Such use of prior bad acts only serves to punish the defendant for past

conduct and is not relevant to the defendant's guilt or innocence of the charged crime.
Furthermore, failure to exclude prior bad acts deprives the defendant of his rights to due process
under the 5th and 14 th Amendments to the U.S. Constitution and Art. L Sec. 13, of the Idaho State
Constitution.
Based upon the foregoing; and in the interests of fundamental notions of justice, fairness,
,md due process: the defendant respectfully requests this Court exclude any and all evidence of
alleged prior bad acts by Dellivg.

-''

•t--·"
,., ,..

DATED, this(YO d·ay of March 2009.
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CERTIFICATE OF MAILING
HEREBY CERTIFY, that on this

J1__ day of March 2009, I mailed a true and

correct copy of the within instrument to:
ROGER BOURNE
Deputy Prosecutor, Ada County
by placing said same in the Interdepartmental M il.
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Attorney for Defendant
200 W. Front St., Suite 1107
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO

)
)
)
)
)
)
)
)
)
)

Plaintiff,
vs.
JOHN J. DELLING,
Defendant.

Criminal No. CR-FE-2007-0000663
MEMORANDUM

This Memorandum is made in support of Defendant's Objection
~o Access to

Defendant by State's Experts and Motion to Declare

§-:8-207

: . C.

and

Repeal

of

§§18-208

I. C.

18-209

and

unconstitutional.
ISSUES
l.

The Idaho legislative abolishment of the insanity

de~ense

violates

Delling' s

rights

to

equal

protection

under the law.

2.

The Idaho legislative abolishment of the insanity

defense

violates

Delling' s

rights

to

due

process

of

law.
MEMORANDUM, Page 1
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Abolition of the insanity defense and concomitant
imprisonment of the mentally ill violates the right to
be free

from cruel and unusual punishment

in conflict

with principles stated in the decisions of the

United

States Supreme Court.
4.

Idaho's abolition of an insanity defense deprives

Delling

of

his

Sixth

Amendment

Right

to

present

a

right

to

defense.
Idaho

5.

Code

§18-207

violates

Delling' s

remain silent and right to counsel.
The

C.

Idaho

Constitution

can

provide

greater

protection than the United States Constitution does.
ARGUMENT
1.

THE IDAHO LEGISLATIVE ABOLISHMENT OF THE INSANITY
DEFENSE
VIOLATES
DELLING' S
RIGHTS
TO
EQUAL
PROTECTION UNDER THE LAW.

Article 1,
14 i::n Amendment

Sections 2 and 13 of the Idaho Constitution and
to the U.S.

situated persons
similarly
State

must

situated

must

reasonable

support
basis,

legislative purpose.
1218

(7997);

be

Constitution,
treated

persons
that
which

are

Douglas v.

similarly
to

disparate

be

Avelar,

California,

372

that

under

treated

treatment

substantially

State v.

require

by

Idaho

U.S.

law.

If

differently

furthers
129

the

similarly

353,

the

providing
a

a

legitimate

700,

931

P.2d

83

S.Ct.

814

( 1963) .
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Idaho's

legislative

unconstitutionally
mectc1lly

ill

delusions.

abolition

discriminates

defendants

based

of

any

between
upon

insanity
similarly

the

defense
situated
of

content

their

Under Idaho's scheme, equally mentally ill defendants

with different delusions would be treated differently based upon
wh~ther or not the delusions relate to specific intent.
Thus,

the

differently

Idaho legislature treats mentally ill defendants

under

the

law

based

solely

upon

capricious distinction between the content,
the delusions of each.
capricious

and

does

an

arbitrary

not the quality,

and
of

This distinction is truly arbitrary and
not

serve

to

substantially

further

any

legitimate legislative purpose.
2.

THE IDAHO LEGISLATIVE ABOLISHMENT OF THE INSANITY
DEFENSE VIOLATES DELLING' S RIGHTS TO DUE PROCESS
OF LAW.

While forty-six states,
100

other

nations

of

the

the federal government and at least

world

recognize

an

insanity defense,

Idaho, Montana, Utah and Kansas have outlawed the defense and are
subjecting

mentally

ill

persons

in

those

states

to

criminal

prosecution and imprisonment in violation of the constitution.
"Until 1982, the insanity defense was available in
Idaho criminal cases as a matter of common law since
the time judicial decisions were first reported in the
territory."
Brian E. El kins, Idaho Repeal of the Insanity Defense: What are
We Trying to Prove?, 31 Idaho L. Rev. 151, 153 (1994) [citing
Idaho decisions dating back to People v. Walter, 1 Idaho 386
( 1871)]

MEMORANDUM, Page 3
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In
11969) ,
SLandard

1969,
the

in

State

v.

White,

93

Idaho

153,

456

Idaho Supreme Court adopted the Model

for

the

insanity

defense.

797

Penal Code's

1972,

By

P.2d

the

Idaho

legislature codified that test:
Mental illness as defense. ( l)

A person is not responsible for criminal conduct
if at the time of such conduct as a result of
mental disease or defect he lacks the substantial
capacity either to appreciate the wrongfulness of
his conduct or to conform his conduct to the
requirements of law.

Idaho Code § 18-207
In

1982,

the

(l) (1972) (repealed 1982).
Idaho

legislature

repealed

this

statute

and replaced it with a new statute:
Mental condition not a defense***
(l)

Mental condition shall not
charge of criminal conduct.

be

a

defense

to

any

Ici.:1ho Code §18-207 (l) (1982).
Montana,

Utah and more recently Kansas have enacted similar

legislation

abolishing

insanity as

like Idaho,

adopted some form of the so called Mens Rea Model for

dealing with mentally ill defendants.
u3?.,

798 P.2d 914

a

defense

and

State v.

have

Searcy,

instead,

118 Idaho

(1990)

The Mens Rea Model defines criminal intent only in t~rms of
aoility to form the intent to do a certain act and eliminates the
concept

of

appreciation

of

the

wrongfulness

of

the

act.

This

approach ''assumes that all crimes require the simple intent to do

MEMORANDUM, Page 4
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an act and it ignores the
elemen:::

of

knowledge,

fact that most crimes have a required

willfulness

performance of an act.

cert.

2001)

something

beyond

the mere

It treats all criminal intent more like

an aspect of strict liability."
(t'~ev.

or

den.

534

Finger v. Nevada,

U.S.

1127

27 P.3d 66,

(2002) (criticizing

75

Idah'.),

'Ji:_-,cc,b auJ Montana and holding insanity defense protected by state

and fe~eral due process clauses).
::or,1mentir.g
-2.ssociat ion's

on

the

Standing

Mens

Rea

Cammi ttee

on

Model,

the

Association

American

Bar

Standards

for

=ri~ir.al Justice stated:
"Th.is approach, which would permit evidence of mental
cor.dition on the requisite mental element of the crime
Lut
eliminate
mental
non-responsibility
as
an
independent, exculpatory doctrine, has been proposed in
several bills in Congress and adopted in Montana, Idaho
ar.d Utah.
The ABA has rejected it out of hand.
Such a
jarring reversal of hundreds of years of moral and
legal history would constitute an unfortunate and
unwarranted overreaction to the Hinckley verdict."

A.EA,

Standing
Committee
on
Association
Standards
for
inal Justice, Report to the House of Delegates, August,
1984, Standards 6.1, Commentary p. 327.
The supreme courts of Idaho,

Montana,

Utah and Kansas have

upheld the abolition of the insanity defense,
some form of the mens rea model,
Amendment challenges.
does

not

tee a use

offend
mentally

against due process and Eighth

These courts have held that this approach

basic,
i 11

and the adoption of

fundamental

defendants

are

principles
sti 11

of

all owed

due

process

to

pre sent

evidence that they lack the mental capacity to form the intent to
do "'.:.r:e act,

regardless of whether they know the act is wrong or

MEMORANDUM, Page 5
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can conform their conduct to the requirements of law.
Beginning
;.Je·1ada,

many

in

1910

state

with

supreme

Washington
courts

have

and

up

held

to

that

2001
an

with

insanity

defense is entitled to constitutional protection under either or
beth due process and fair jury trial guarantees.
Mur,ta.na

and

Utah

have

held

that

insanity

as

Idaho,

a

defense

Kansas,
is

not

c::r1t i tled to any constitutional protection.

225

The

Idaho

?.2d

1981

insanity

as

Supreme Court,
(1991),
a

as

a

defense

in

State v.

matter
not

is

of

Card,

121

stare decisis,

entitled

to

Idaho

425,

held

that

constitutione1l

protection under the due process clause.
In

Card,

a

majority

extensively from Searcy,

constituted,

entertain[ed]

abolition

the

process ... "

Card,

insanity
at

the

supra,

"even though a majority of

of

of

460,

Idaho

Supreme

Court,

reaffirmed the holding in Searcy,

[the Idaho Supreme Court],

view

the
defense
825

quoting

that

violates

P.2d

at

the

as

[then]

legislative

constitutional

1116

(Bistline,

due
J.'

dissenting) .
The court stated:
Idaho Code §18-207 does not remove the element of
criminal
responsibility
for
the
crime.
The
prosecution is still required to prove beyond a
reasonable doubt that a defendant had the mental
capacity to form the necessary intent.
Idaho Code
§18-207 merely disallows mental condition from
providing a complete defense to the crime and may
allow the conviction of persons who may be insane
by some former insanity test or medical standard,
but who nevertheless have the ability to form
intent and to control their actions.
The statute

MEMORANDUM, Page 6
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expressly allows admission of expert evidence on
the issues of mens rea or any state of mind, which
is an element of the crime.
Card, supra, at 430,
In conflict
and

Kansas,

issue

have

825 P.2d at 1086.

to

other

Idaho decisions
state

concluded

supreme

that

and those

courts

insanity

that

as

a

in Montana,
have

defense

decided
to

Utah
the

criminal

charges has deep roots in our law and that it "is fundamental to
cur system of jurisprudence that a person cannot be convicted for
acts

performed

765, 771,

while

insane."

704 P.2d 752

People

v.

Skinner,

39

Cal.

3'=ct

(1985) (citations omitted).

Consistent with the opinion of the California Supreme Court
.in

Skinner,

the

Nevada

Supreme

issue in Finger v. Nevada,
defense throughout history,

supra.

Court

recently

addressed

this

After analyzing insanity as a

the court held:

We conclude that legal insanity is a well-established
and fundamental principle of the law of the United
States.
It is therefore protected by the Due Process
Clauses
of
both
the
United
States
and
Nevada
Constitutions.
The
legislature
may
not
abolish
insanity as a complete defense to a criminal offense.
Thus the provisions of S.B. 314 abolishing the insanity
defense are unconstitutional and unenforceable.
2inger, 27 P.3d at 84.
In
Montana
the

reviewing
Supreme

abcli tion

the

decisions

of

Courts

upholding

the

of

the

the

Idaho,

Utah

cons ti tutionali ty

insanity defense,

the

Nevada

and
of

Supreme

Court stated that "[g]iven the Supreme Court's discussion of
insanity in Leland v. Oregon, 343 U.S,

790

(1952), Morissete

MEMORANDUM, Page 7
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v. United States, 342 U.S. 246 (1952) and Penry v. Lynaugh,
492

U.S.

~ederal

302
law

(1989)

we

contained

cannot
in

agree with

the

majority

the

opinions"

decisions in Idaho, Montana and Utah. Finger,
Ingles v.
case

People,

involving

the

insanity

92 Colo.

518,

22

P.2d 1109
of

to

under

tried

only

in

supra,

constitutionality
be

analysis

a

law

of
the

at 83.
(1933),

was a

requiring

special

plea.

the

defense

of

In

Ingles,

the Supreme Court of Colorado recognized that "[o]ne who

is insane when he commits an act prohibited by law cannot be held
gJllty of a crime.
defense

to

A statute providing that insanity shall be no

criminal

charges

would

be

unconstitutional.

One

accused of a crime is entitled to raise and have a jury pass upon
trie question of whether he was sane or insane when he committed
the act with which he is charged.
J~stice
lding

McDevitt,

the

dissenting

abolition

of

the

Searcy,

traced written accounts

context

of

civil

from

the

insanity
of the

majority

defense

by

opinion
Idaho

insanity defense

liability in English law back to

as

in

in the

early as

1265 A.O., with insanity being recognized as a defense in English
crireinal law during the reign of Edward II
perfected under Edward III
at 928

(McDevitt,

Moreover,
trial,

J.,

(1326-1327)

(1307-1321),

and being

Searcy, at 646, 798 P.2d

dissenting).

after lengthy hearings following the John Hinckley

Congress

rejected the

abolition of

the

insanity defense

"bee a use it felt that concerns about the dangers of an insanity
MEMORANDUM, Page 8
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d-2fense

were

fundamental

overstated and because

abolition

basis of Anglo-American criminal

'would alter the

law:

The existence

~f moral culpability as a prerequisite for punishment.'" United
St.ates
Rep.

Pohlot,

1/.

98-577,

No.

Following

827 F.2d 899,
98 th Con. l

5t

900

(3 rd Cir. 1987)

Sess. 7-8

protracted hearings,

(1983)

rather

(quoting H.R.

[emphasis added]).

than

opting

for

its

abclition, Congress adopted legislation providing for a statutory
affirmative defense of insanity.
':'hus,
Kansas,

Idaho's

position,

and

that

of

that an insanity defense is not a

cf our law,

Montana,

Utah

and

fundamental principle

entitled to protection under the due process clause,

is in stark conflict with the decisions and stated principles of

other state supreme courts and the United States Congress.
3.

ABOLITION OF THE INSANITY DEFENSE AND CONCOMITANT
IMPRISONMENT OF THE MENTALLY ILL VIOLATES THE
RIGHT TO BE FREE FROM CRUEL AND UNUSUAL PUNISHMENT
IN
CONFLICT
WITH
PRINCIPLES
STATED
IN
THE
DECISIONS OF THE UNITED STATE SUPREME COURT.

The

Eighth

prohibits the
States.

Amendment

to

86,
be

States

Constitution

Punishment is cruel and unusual if it is inflicted in an

(1972)
99

United

infliction of cruel and unusual punishment by the

uncivilized and inhumane way.
268

the

(Brennan,

(1958).

J.,

Furman v.

concurring);

Georgia,

Trop v.

408 U.S.

Dulles,

328,

356 U.S.

Therefore, the legislature's power to punish must

"exercised within the limits of civilized standards."

Trop,

356 U.S. at 100.
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The standards of a civilized society may be measured by its
history as well as its evolving moral and legal standards.

The

history to be considered includes that which was considered cruel
and unusual at the time the Bill of Rights was adopted.
!tJ a in vi right

Ford v.

, 4 7 7 U. S . 3 9 9 , 4 0 S ( l 9 8 6 ) .

The history of what was considered cruel and unusual at the
time the Bill of Rights was adopted indicates that it "was well
settled

at

common

law

that

'idiots,'

together

with

'lunatics'

were not subject to punishment for criminal acts committed under
those incapacities."

Penry v. Lynaugh,

492 D.S. 302, 331 (1989).

Even before the adoption of the Constitution, the law recognized
that

it

person

was
for

both

morally

acts

and

committed

logically

because

of

abhorrent
mental

to

punish

a

See,

illness.

Elkins, Supra, at 160 et seq.
The Court has relied on the understanding that to punish the
insane is cruel and unusual punist1ment.
U.S.

302

L:nusual

( 198 9),

the Court

punishment

individual.

for

a

In Penry v. Lynaugh,

considered whether

state

to

execute

a

it was
mentally

492

cruel and
retarded

The Court stated in part:

The common law prohibition against punishing "idiots"
for their crimes suggest that it may indeed be "cruel
and unusual" punishment to execute persons who are
profoundly or severely retarded and wholly lacking in
the capacity to appreciate the wrongfulness of their
actions.
Because of the protections afforded by the
insanity defense today, such a person is not likely to
be convicted or face the prospect of punishment.

:cl. at 333 (emphasis added).
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In Idaho,
not

exist.

the safeguard the Court relied on in Penry,

As

a

consequence,

conviction,

imprisonment

does

and

or

exec~tion of a mentally ill defendant constitute punishments that
are cruel and unusual in violation of the Eighth i">.mendment.
And,
is

" [a] l though the determination that a severe punishment

excessive

may

be

grounded

in

judgment

a

that

it

is

disproportionate to the crime, the more significant basis is that
'.:tie

punishment

l2ss

serves

no penal

severe punishment.u

'.:972; (Brennan,

Punishing
inental

illness

person

is

Furman v.

effectively than a

Georgia,

408

U.S.

328,

a

result

280

concurring).

J.,

a

purpose more

for

an

nothing more

act
than

committed
a

as

gratuitous

of

infliction ci

pain.
The

evolving

standards

of

decency

in

the

United

States

ref ect that only 4 of the SO states have abolished the insanity
detensF::.
State

The other 46 States,

Parties

illness

may

ther than

to

the

constitute

Rome
a

the federal government and the 100

Statute

defense

relating merely to the

all

to

recognize

criminal

ability to

that

charges

mental

in a

form the

way

required

mental state.
In holding that the Eighth P..mendment prohibits the execution
of

mentally

retarded

offenders,

the

court

looked

to

define

evolving standards of decency and contemporary values by looking
objective
reliable

factors

objective

and

ste1ted

evidence

of

that

the

"clearest

contemporary

values

and
is

most
the
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legislation enacted by the

country's

_ _ _ _ , 536 U.S.

(2002) (quoting Penry,

304, 311

legislatures."

Atkins

supra,

v.

492 U.S.

ctt 331)

Certainly, the 46 states, the federal government and the 100
State

Parties

to

the

Rome

Statute

that

recognize

an

insanity

defense evidence both a national consensus and an international
consensus that sentencing a man to death for an act committed as
a

result of mental

standards

of

illness is not

decency

that

mark

in comport with the evolving
the

progress

of

a

maturing

society.
Because the abolishment of the insanity defense in Idaho is
inconsistent

with

the

current,

the

evolving

and the

historical

morals and laws of the United States and most other countries of
the world, that abolishment, as reflected in I.C. §18-207 (1), and
concomitant imprisonment of the mentally ill is cruel and unusual
and

violates

~yp~a;

see

(pur:ishment

the

also,

Eighth

Amendment.

Robinson

cannot

be

v.

Atkins,

California,

inflicted on

the

supra;

370

basis

U.S.
of

a

Simmons,

660

(1962)

physical

or

mental condition of a person).
4.

IDAHO'S ABOLITION OF AN INSANITY DEFENSE DEPRIVES
DELLING OF HIS SIXTH AMENDMENT RIGHT TO PRESENT A
DEFENSE.

The

right

to

present

a

by

the

Sixth

and

protected

"Constitution

guarantees

defense

is

Fourteenth

criminal

a

fundamental
Amendments.

defendants

'a

opportunity to present a complete defense.'" Crane v.
MEMORANDUM, Page 12

right
The

meaningful
Kentucky,

00:145

476 C.S.

683,

690,

Tr o mb e t ta ,
Se2

also,
1045

1038,

is,

106 S.Ct. 2142, 2146

4 67

U. S .

Chambers v.
(1973)

47 9 ,

485 ,

Mississippi,

(1986) (quoting California

1 0 4 S . Ct .

2 52 8 ,

410 U.S.

284,

2 532
294,

(198 4 ) .
93 S.Ct.

("The right of an accused in a criminal trial

in essence, the right to a fair opportunity to defend against

the State's accusations.").

Idaho
from

abolition

exercising

rights

to

his

present

a

of

the

insanity defense

essential

Sixth

complete

defense

and

prohibits

Fourteenth

to

the

Delling

P.rnendment

State's

charges

herein.
5.

IDAHO CODE §18-207 VIOLATES DELLING' S
SILENT AND RIGHT TO COUNSEL.

The Idaho Supreme Court in Estrada v.

149

P.3d

833

(2006),

recognized

State,

that

RIGHT

TO REMAIN

14 3 Idaho 5 5 8,

Defendant's

have

constitutional protection from self incrimination and the

right

to counsel both before trial and at sentencing.

The availability of the Fifth Amendment privilege
against self-incrimination "does not turn upon the
type of proceeding in which its protection is
invoked, but upon the nature of the statement or
admission of the exposure which it invites."
Application of Gault, 387 U.S. 1, 49, 87 S.Ct.
1428, 1455, 18 L.Ed.2d 527, 558 (1967) (noting the
privilege
may
be
claimed
in
a
civil
or
administrative proceeding if the statement is or
may be inculpatory).
This Court's decisions
clearly indicate
that
both
at
the point of
sentencing
and
earlier,
for
purposes
of
a
psychological
evaluation,
a
defendant's
Fifth
P.rnendment
privilege
against
self-incrimination
a pp 1 i e s .
[ FN 2 ]
See St ate v . Lankford , 11 6 I d ah o
860, 871, 781 P.2d 197, 208 (1989)
("The fifth
amendment privilege against self-incrimination and
the sixth amendment right to counsel apply to
MEMORANDUM, Page 13
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custodial psychiatric exams conducted prior to
sentencing as well as those conducted prior to
trial."); State v. Wilkins, 125 Idaho 215, 217-18,
868 P.2d 1231, 1233-34 (1994) (holding that the
Fifth Amendment privilege protects a defendant
against compelled testimony at the sentencing
hearing in a non-capital case); State v. Odiaga,
125 Idaho 384, 387, 871 P.2d 801, 804
(1994)
("Following
Idaho's
repeal
of
the
insanity
defense, no statutory scheme remains through which
a
psychological
evaluation
can
be
compelled
without threatening the rights guaranteed under
both [the Fifth Amendment to the United States
Constitution and Article I, Sect ion 13, of the
1:daho Constitution]."); State v. Wood, 132 Idaho
88, 100, 967 P.2d 702, 714 (1998)
(noting that
[I]f a psychiatrist or psychologist had been
appointed
by
the
court
for
purposes
of
a
presentence investigation, counsel for Wood would
have had the opportunity to advise his client of
the possible uses of the information and of the
privilege against self-incrimination.").
~str3da v. State, supra.
It seems illogical to say that a defendant has the right to
refuse to speak to a psychosexual evaluator and not be punished
but a defendant doesn't have that same right when being evaluated
under I.C. §18-207.
6.

THE
IDAHO
CONSTITUTION
PROVIDE
GREATER
CAN
PROTECTION TO DELLING THAN THE UNITED STATES
CONSTITUTION DOES.

The

Idaho

Supreme

Court

has

held

that

it

"is

free

to

interpret our state constitution as more protective of the rights
of

Idaho

citizens

interpretation of
122 Idaho 981,

than

the

the

federal

842 P.2d 660

United

States

constitution."

(1992); State v.

Supreme
State

Thompson,

Court's

v.

Guzman,

114 Idaho
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746, 760 P.2d 1162

(1988).

In this case,

t

great r

ection

should be applied to Delling.

CONCLUSION
The Defendant prays that this Court
f r Access to the Defendant and find Idah

Re

l of Idaho Code §§18-208,

ny t

State's Mot
§18-207

t

18 209 r a n

DATED This 1st day of April,

20°1.
I
Defendant
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CERTIFICATE OF MAILING
I

HEREBY CERTIFY,

That

on this

1st day of April,

mailed a true and correct copy of the foregoing,

2009,

MEMORANDUM,

the:

ADA COUNTY PROSECUTOR
by depositing the same in the Interdepartmental Mail.

s~MHV
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I
to

.

"

6
GREG H. BOWER
Ada County Prosecuting Attorney
Roger Bourne
Deputy Prosecuting Attorney
200 West Front Street, Room 3191
Boise, Idaho 83702
Phone: 287-7700
Fax: 287-7709

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,
Plaintiff,
vs.
JOHN JOSEPH DELLING,
Defendant.

__________

)
)
)
)
)
)
)
)
)
)

Case No. CR-FE-2007-0000663
STATE'S RESPONSE TO THE
DEFENDANT'S OBJECTION
TO I.C. §18-207 AND THE
DEFENDANT'S MOTION TO
DECLARE THE ABOLITION
OF THE INSANITY DEFENSE
UNCONSTITUTIONAL

COMES NOW, Roger Bourne, Deputy Prosecuting Attorneys, in and for
the County of Ada, State of Idaho, and makes the State's response to the
defendant's motions as described above. The defendant argues in his memorandum
that Idaho's abolition of the insanity defense is unconstitutional for reasons set out
in his memorandum. The State will respond to the defense arguments in the order
used in the memorandum.
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"

.
ARGUMENT:
1. The defendant argues that the abolishment of the insanity defense is an
equal protection violation. The defendant cites no cases to support that claim, but
argues that lack of an insanity defense will somehow discriminate between
mentally ill defendants "based upon the content of their delusions".

The

undersigned cannot follow the logic of the argument, but points out that the State's
burden in all criminal cases is to prove all of the elements of the offense. All
defendants are treated equally in that respect. The State must prove, beyond a
reasonable doubt, that the defendant acted with a certain mental state in every
felony case, regardless of the content of the defendant's delusions.
There is nothing about the abolishment of the insanity defense that treats
this defendant differently than every other defendant charged with murder.
2. The defendant next argues that the abolishment of the insanity defense
violates his right to due process. This argument has been made before and has
been rejected by the Idaho Supreme Court. See State v. Searcy, 118 Idaho 632 (S.
Ct. 1990). The Searcy court stated the following:
First Searcy argues that J.C. § 18-207 unconstitutionally denies
him due process of law because it prevented him from
pleading insanity as a defense. Neither the Federal nor the
State Constitutions contains any language setting forth any
such right. Searcy argues, nevertheless, that the disallowance
of the insanity defense deprived him of one of the
"fundamental principles of liberty and justice which lie at the
base of our civil and political institutions," Herbert v.
Louisanna, 272 U.S. 312 (1926), and thus deprived him due
process of law. Searcy argues that the insanity defense is so
deeply rooted in our legal traditions as to be considered
fundamental and thus imbedded in due process. At p. 634.
The Court then discusses the history of the insanity defense and the
M'Naghten rule.

The Court also discusses variations of the M'Naghten rule
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including the model penal code. The Court cited Leland v. Oregon, 343 U.S. 790
( 1952) where the United States Supreme Court "rejected an argument that due
process required the use of any particular insanity test and upheld an Oregon
statute which placed on the criminal defendant the burden of proving his insanity
defense, and then by proof beyond a reasonable doubt". Searcy at page 636.
The Court then quoted the Supreme Court in Powell v. Texas, 392U.S.514
( 1968) as follows:
This Court has never articulated a general constitutional doctrine of
mens rea. We cannot cast aside the centuries-long evolution of the
collection of interlocking and overlapping concepts which the
common law has utilized to assess the moral accountability of an
individual for his antisocial deeds. The doctrines of actus reus, mens
rea, insanity, mistake, justification, and duress have historically
provided the tools for a constantly shifting adjustment of the tension
between the involving aims of the criminal law and changing
religious, moral, philosophical, and medical views of the nature of
man. This process of adjustment has always been thought to be the
province of the State's. Italics in Searcy opinion. P. 636
The Searcy court points out that Idaho statutory scheme continues to require
the prosecution to prove the requisite state of mind beyond a reasonable doubt as
with all other essential elements of the crime. The Searcy court then rejects the
due process argument as follows.
According, we conclude, based upon the forgoing authorities, that
due process as expressed in the Constitutions of the United States
and of Idaho does not constitutionally mandate an insanity defense
and that LC. § 18-207 does not deprive defendant Searcy of his due
process rights under the State or Federal Constitution. P. 637
The Idaho Supreme Court cites Searcy, supra with approval m State v.
Card, 121 Idaho 425 (S.Ct. 1991) and in State v. Odiaga, 125 Idaho 384 (S.Ct.
1994).
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More recently, the United State Supreme Court shows that that Court
intends to continue to refrain from dictating an insanity defense rule to the States.
In Clark v. Arizona, 548 U.S 735, 126 S.Ct. 2709, 165 L.Ed.2d 842 (2006) the
Court held that Arizona's narrowing of its insanity test did not violate due process,
and that exclusion of evidence of mental illness and incapacity due to mental
illness on the issue of mens rea did not violate due process The Court held that
there was no violation of due process and there was "no cause to claim that
channeling evidence on mental disease and capacity offends any "principle of
justice so rooted in the traditions and conscience of our people as to be ranked as
fundamental." Citations omitted 126 S.Ct. at 2737.
The defendant gets no support for his due process argument from either the
Idaho Supreme Court nor the United States Supreme Court.
3. The defendant next argues that abolition of the insanity defense violates
his right to be free from cruel and unusual punishment. The defendant lacks a
factual basis and a legal basis for his argument. There is no evidence before this
court that the defendant is "insane" under any state's definition. While there is
evidence that the defendant has a mental illness, there is no evidence indicating to
what degree that mental illness affected the defendant's cognitive ability at the
time of the crime. Idaho Code § 18-207 does not restrict the defendant's ability to
put evidence before the jury concerning mental condition. It will then be for a jury
to determine the effect of his mental illness upon his ability to form the requisite
intent. Further, this court is able to consider mental illness at sentencing under I.C.
19-2522.
Again, as stated above, the Idaho Supreme Court has consistently upheld
the abolition of the insanity defense and the United States Supreme Court has
declined the opportunity to review those holdings. The United States Supreme
Court denied certiorari in Stoddard v. Idaho,

--

U.S.

126 S. Ct. 40, 163

STATE'S RESPONSE TO THE DEFENDANT'S OBJECTION TO I.C. §18207 AND THE DEFENDANT'S MOTION TO DECLARE THE
ABOLITION OF THE INSANITY DEFENSE UNCONSTITUTIONAL
(DELLING), Page 4

001.53

L.Ed 2d 75 (2005); Also State v. Card, cert. denied 506 U.S. 915, 113 S.Ct. 321,
121 L.Ed.2d 241 (1992); State v. Odiaga, cert. denied, 513 U.S. 952 (1994).
The Idaho Court of Appeals opinion in State v. Stoddard is an unpublished
opinion at 145 Idaho 999 (Ct.App. 2004) so the basis of the appeal is not clear, just
that the conviction and sentence were affirmed.

However the United States

Magistrate Opinion in Stoddard v. Warden, Idaho State Maximum Security
Institute, 2007 WL 627614 (Feb. 2007) sets out that Stoddard was convicted of
second degree murder and challenged the trial courts' ruling refusing to al low him
to assert an insanity defense at trial. The United States Supreme Court denied
certiorari as stated above. The United States Magistrate's opinion denied Stoddard
relief in that federal habeas corpus action. It contains a good analysis of why the
United States Supreme Court has left to the states to legislate the concept of mens
rea and an insanity test. The undersigned can not find any Ninth Circuit action
relating to the United States Magistrate's opinion.
While the United States Supreme Court in Atkins v. Virginia, 536 U.S. 304
(2002), held that it was a violation of the Eighth Amendment to execute a mentally
retarded individual, the Court showed its hands off approach to the insanity
defense issue as follows:
Not all people who claim to be mentally retarded will be so impaired
as to fall within the range of mentally retarded offenders about
whom there is a national consensus. As was our approach in Ford v.
Wainwright, 477 U.S. 399, 106 S.Ct. 2595, 91 L.Ed.2d 335 (1986),
with regard to insanity, "we leave to the States the task of developing
appropriate ways to enforce the constitutional restrictions upon
[their] execution of sentences". Id., at 405.
Neither the United States Supreme Court nor the Idaho Supreme Court offer
any support for an Eighth Amendment claim.
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4. The defendant next claims that without the insanity defense, he is deprived
of his Sixth Amendment right to present a defense. As stated above, I.C. § 18-2007
does not restrict the evidence the defendant can put before the jury.
As stated in the Searcy case supra, the defendant does not have a constitutional
right to an insanity defense.
The defendant has made no showing that he has a Sixth Amendment right to an
insanity defense instruction.
5. The defendant claims that I.C. § 18-207 violates his right to remain silent
and his right to counsel.

The Idaho Supreme Court has recently rejected this

argument in State of Idaho v. Darrell Payne, 2008 Opinion No. 122 (Feb. 2008).
The Court stated the following:
On appeal, Payne argues that I.C. 18-207(4)(c) violates his
Eighth Amendment rights because it limits the presentation of
relevant evidence during mitigation. He asserts that this
section is unconstitutional when applied to the sentencing
phase of capital cases "because it conditions the presentation
of mitigation upon waiving Fifth and Sixth Amendment
privileges." p. 24
In the Payne case, Payne gave notice to the State of his intent to rely on
mental illness as a defense. Pursuant to I.C. § 18-207, the district court permitted
State mental health experts access to the defendant to interview him to rebut his
mental illness claim. The Court held that the State could constitutionally condition
Payne's presentation of psychological evidence on his waiving his constitutional
rights. The court held that I.C. §18-207 did not violate the Eighth Amendment and
that I.C. § 18-215 and 19-2522 did not limit the admissibility of the statements of
Payne's statements to the State's experts. Payne at 25-26.
6. Finally, the defendant claims that the Idaho Constitutions can provide
greater protection to the defendant than the U.S. Constitution does. While that
maybe true in some respects, in this context, the Idaho Supreme Court has upheld
STATE'S RESPONSE TO THE DEFENDANT'S OBJECTION TO I.C. §18207 AND THE DEFENDANT'S MOTION TO DECLARE THE
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the abolition of the insanity defense

and has specifically upheld the

constitutionality of LC. § 18-207 relating to the State's right to access the defendant
when he gives notice of intent to rely on mental condition as a defense.
CONCLUSION
For the reason that the Idaho Supreme Court has specifically ruled against
the defendant on all of his claims, the State urges this court to deny the defendant's
claims and grant access to the defendant by the State's mental health experts.
#

RESPECTFULLY SUBMITTED, this

If{J...,.a

day of April 2009.
GREG H. BOWER
Ada County Prosecutor

RogeTrrie
Deputy '11rosecuting Attorney
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this

~ day of April 2009, I caused

to

be served, a true and correct copy of the foregoing State's Response to Defendant's
Objection to LC. 18-207 and Motion to Declare the Abolition of the Insanity
Defense Unconstitutional upon the individual(s) named below in the manner noted:

Name and address: Ada County Public Defender, 200 W. Front Street, Boise, Idaho
83702

o By depositing copies of the same in the United States mail, postage prepaid,
first class.
o By depositing copies of the same in the Interdepartmental Mail.
o By informing the office of said individual(s) that said copies were available
for pickup at the Office of the Ada County Prosecutor.
o By faxing copies of the same to said attomey(s) at the facsimile number:

Legal Assistant
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ADA COUNTY PUBLIC DEFENDER
Attorneys for Defendant
200 West Front Street, Suite 1107
Boise, Idaho 83702
Telephone: (208) 287-7400
Facsimile: (208) 287-7409

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
ST ATE OF IDAHO,
Case No. CR-FE-2007-0000663
Plaintiff,
MOTION TO SUPPRESS
\'S,

.JOHN JOSEPH DELLING,
Defendant.

COMES NOW, JOHN JOSEPH DELLING, the defendant above-named. by and through
counsel AUGUST H. CAHILL, Ada County Public Defender's office, and moves this Court
pursuant to lCR 12(b)(3) for its ORDER suppressing any and all statements. confessions, and/or
admissions made by the defendant to law enforcement officials, as the defendant's mental illness
made it impossible for him to have knowingly and intelligently waived his Fifth and Sixth
Amendment rights during custodial interrogation.
The defendant further asks this Court to grant him leave to file a supporting brief at a
later date.

MOTION TO SUPPRESS

:::>v""l_!_
DATED. thisa-___ day of April 2009.

Attorney for Defendant
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ADA COUNTY PUBLIC DEFENDER
Attorneys for Defendant
200 West Front Street, Suite 1107
Boise, Idaho 83702
Telephone: (208) 287-7400
Facsimile: (208) 287-7409

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Case No. CR-FE-2007-0000663
Plaintiff,
BRIEF IN SUPPORT OF DEFENDANT'S
MOTION TO SUPPRESS

vs.

JOHN JOSEPH DELLING,
Defendant.

I.

STATEMENT OF THE CASE

A)

Nature of the Case

The Defendant's MOTION TO SUPPRESS pursuant to Idaho Criminal Rule 12(b)(3).
B)

Procedural History

The Defendant was arrested on April 13, 2007, and subsequently charged by
INDICTMENT with MURDER IN THE FIRST DEGREE, FELONY, l.C. §§ 18-4001, 4002.
4003. Trial is cmTently set for June 2, 2009.
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C)

Statement of Facts

The Defendant was aJTested in Sparks, Nevada, April 13. 2007, upon a charge of Grand
Theft. At that time authorities suspected him of two homicides: the killings of David Boss in
Moscow. Idaho, and Bradley Morse in Boise, Idaho, and stealing his car.

Mr. Delling has

remained in custody ever since. This motion and brief involves three separate interrogations of
the Defendant.
i)

April 3, 2007, Interview with Shellie Strolberg

As noted in the transcripts, the Defendant is questioned by Detective Shellie Strolberg of
the Ada County Sheriffs office in Sparks, Nevada. She does advise him of his rights (Tr.. pp. 56 ). When she asks him if he is willing to talk to her, he replies, "Not extensi\ely until I have
talked to an attorney." The officer continues but ultimately ceases questioning. No lawyer is
provided.
ii)

Conversation in Car

The Defendant remains in custody in Nevada until April 14, 2007, when Ada County
Sheriffs Deputies Durrell, Stoffle, and Smith drove the Defendant back to Idaho. At some point
there is a conversation with Durrell, a portion of which was recorded.
The transcript reflects the Defendant's delusional thinking and the deputies· responses.
The Defendant wishes to talk to the FBI about religious sects and terrorism. Durrell then agrees
to put the Defendant in touch with the FBI the next day. The Defendant is arrested concerning
the arrest warrant from Boise, Idaho and booked into the Ada County Jail.
iii)

Interview with Durrell and Mace

On April 15, 2007, the Defendant is interviewed by Detective Durrell of the Ada County
Sheriff's ofiice and Special Agent Scott Mace of the FBI. The Defendant is not re-kfirandized,
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though there is discussion of the Defendant not having to talk at all and can have a lawyer (Tr.,
pp. 7-8). The officer confim1s the Defendant wanted to talk to an FBI agent (Tr.. pp. 5-6). Law
enforcement then question the Defendant for hours. They discuss the killing of Morse, Boss, and
the shooting of Jake Thompson in Arizona. Throughout the conversation, the Defendant is very
delusional though he is able to communicate.
The Defendant is arraigned April 16, 2007. and counsel is appointed. As the Court is
mvare, the Defendant is ultimately found unfit to proceed under Idaho Code § 18-211 with
r~ports to the Court diagnosing his mental illness.
On January 2i11 and January 30 th 2009. a competency hearing was held \Vhere testimony
was offered concerning the Defendant's mental condition and his longstanding persistent
delusions and other matters.

11.

ISSUES
A)

Were the Defendant's rights under the US and Idaho Constitutions
violated by failure to cease questioning when he invoked his right to
counsel with Detective Strolberg?

B)

Was the Defendant adequately advised of his Miranda rights when
Detective Durrell and Special Agent Mace questioned him?

C)

Was there a voluntary, intelligent, and knowing waiver of his rights under
the US and Idaho Constitutions?

HI.

ARGUMENT
A)

The Defendant's Rights Under The US And Idaho Constitutions Were
Violated When Detective Strolberg Failed To Cease Questioning After
The Defendant Invoked His Right To Counsel.

lf an accused indicates, either before or at any time during interrogation, his
desire to remain silent, then all questioning must cease. The United States

BRIEF IN SUPPORT OF DEFENDANT'S MOTION TO SUPPRESS

001.62

3

Supreme Court has consistently reiterated the protection available to a suspect
who exercises in any manner his or her right to the presence of counsel:
[A ]n accused .... having expressed his desire to deal with the police only
through counsel, is not subject to further interrogation by the authorities
until counsel has been made available to him, unless the accused himself
initiates further communication, exchanges, or conversations with the
police.
State v. Kysar. 116 Idaho 992 (1989) (quoting Edwards v. Arizona, 451 U.S. 477, 484-485, 101
S.Ct. 1880, 1885, 68 L.Ed.2d 378 ( 1981 )).
In this case, the Defendant states a desire to talk to an attorney before questioning.
Nonetheless, the Defendant was improperly subjected to the functional equivalent of
interrogation by Detective Strolberg in Sparks, Nevada, and Detective Durrell in the car en route
to Boise, Idaho.
The United States Supreme Court addressed the question of what constitutes
interrogation in Rhode Island v. Innis, 446 U.S. 291, 100 S.Ct. 1682, 64 L.Ed.2d
297 (1980). The court in Innis held that:
[T]he Miranda safeguards come into play whenever a person in custody is
subjected to either express questioning or its functional equivalent. That is
to say, the term "interrogation'' under Miranda refers not only to express
questioning, but also to any words or actions on the part of the police
(other than those normally attendant to arrest and custody) that the police
should know are reasonably likely to elicit an incriminating response
from the suspect. The latter portion of this definition focuses primarily
upon the perceptions of the suspect, rather than the intent of the police.
This focus reflects the fact that the Miranda safeguards were designed to
vest a suspect in custody with an added measure of protection against
coercive police practices, without regard to objective proof of the
underlying intent of the police. A practice that the police should know is
reasonably likely to evoke an incriminating response from a suspect thus
amounts to interrogation.
Kysar, 116 Idaho at 1003-1004 (quoting Innis, 446 U.S. at 300-301, 100 S.Ct. at 1689-90
(footnotes omitted; emphasis added)).
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In this case. the content of the interviews make it clear law enforcement wanted the
Defendant to discuss the delusional matters which have played a part in the Defendant's actions
and crimes.
B)

The Defendant Was Not Adequately Advised Of His Miranda Rights
When Detective DurreH And Special Agent Mace Questioned Him.

A review of the transcript of the questioning of the Defendant on April 15, 2007, reveals
that the Defendant was in custody and not advised of his Miranda rights. ln Miranda v. Arizona.
384 U.S. 436 ( 1966), the U.S. Supreme Court formulated the famous Miranda warnings:
[The suspect] must be warned prior to any questioning that he has the right to
remain silent, that anything he says can be used against him in a court of law. that
he has the right to the presence of an attorney, and that if he cannot afford an
attorney one will be appointed for him prior to any questioning if he so desires.
Miranda, 384 U.S. at 444
These warnings stem from the Fifth Amendment right against self incrimination and they
provide protection in addition to the previously existing Fourteenth Amendment due process
protection.

After Miranda, a Fourteenth Amendment analysis of the voluntariness of a

confession cannot begin until the court first determines that the suspect was read his Miranda
rights and the 'voluntarily, knowingly and intelligently' waived these rights.
The State must prove by a preponderance of the evidence that the defendant made a valid
waiver of his rights. Colorado v. Connelly, 479 U.S. 157 (1986). In this case, law enforcement
only Mircmdized the Defendant once on April 3. 2007, in Sparks by Detective Strolberg (Tr.. pp.
5-6). On April 15, 2007, Mr. Delling is not re-Mirandized. Though there is mention of ··not
having to speak at all" and ·'can have your attorney," there is no mention how any statements
might be used against him. Given the Defendant's mental health issues and his desire to speak to
counsel, these statements by law enforcement are insufficient as an advisal of his rights under

5
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Miranda.

Certainly it is not clear that the Defendant "'waived" his rights as required under

Miranda and its progeny.

C)

There Was Not A Voluntary, Intelligent, And Knowing Waiver Of
Mr. Delling's Rights Under The US And Idaho Constitutions.

Assuming, arguendo, that the Defendant was advised of his rights, the question next
becomes did he make a valid waiver?
In order to introduce statements made by a suspect during a custodial
interrogation and outside the presence of an attorney, the state must establish a
voluntary, knowing and intelligent waiver of the suspect's rights. State v.
Mitchell. 104 Idaho 493, 497, 660 P.2d 1336, 1339, cert. denied, 461 U.S. 934,
103 S.Ct. 2101, 77 L.Ed.2d 308 (1983). Whether a confession is voluntary as
required under the constitution is determined by examining the totality of the
circumstances surrounding the police effort to obtain the statement. Id A
statement is voluntary if it is deemed to be the product of the defendant's free will.
Id. Whether a defendant acted voluntarily in choosing to make a pretrial
statement, although essentially a factual question, is determined in the first
instance by the trial court. State v. Dillon, 93 Idaho 698, 471 P .2d 553 (1970),
cert. denied, 401 U.S. 942, 91 S.Ct. 947, 28 L.Ed.2d 223 (1971 ); State v. Blevins,
108 Idaho 239,243,697 P.2d 1253, 1257 (Ct.App.1985).
State v. Spradlin, 119 ldaho 1030 at 1035, 812 P.2d 744 at 749 (Ct.App. 1991).

i)

Waiver Was Not Voluntary

Fundamental to our system of justice is the principle that a person's rights are violated if
police coerce an involuntary confession from him, truthful or otherwise, through physical or
psychological methods designed to overbear his will. See Blackburn v. Alaban1a, 361 U.S. 199,
206, 80 S.Ct. 274, 4 L.Ed.2d 242 (1960).

The Supreme Court has long held ··that certain

interrogation techniques, either in isolation or as applied to the unique characteristics of a

particular suspect, are so offensive to a civilized system of justice that they must be condemned
under the Due Process Clause of the Fourteenth Amendment." Miller v. Fenton, 474 U.S. 104,
I 09, 106 S.Ct. 445, 88 L.Ed.2d 405 (1985) (emphasis added).
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The Supreme Court has long indicated that one of the key concerns in judging whether
confessions were involuntary. or the product of coercion, was the intelligence. mental state, or
any other factors possessed by the defendant that might make him particularly suggestible, ,md
susceptible to having his will overborne. See Connelly. 479 U.S., at 165 (stating that mental
condition is surely relevant to an individual's susceptibility to police coercion).
While Connellv makes it clear that the mental illness of the confessing defendant does
not make such confession involuntary, it may lead to coercion. Connellv, 479 U.S., at 165. In
this case, law enforcement was aware of the Defendant's mental illness and clearly exploited this
to get him to incriminate himself.
Given the holding in Connellv, the Defendant also urges this Court to find that the Idaho
Constitution's Due Process clause (Idaho Const.. Art. L § 13) gives rise to greater protection then
the U.S. Constitution ·s Due Process clause. Given the narrow ruling in Connelly. the Defendant
urges the Court to adopt the reasoning of the dissenters in that case by expanding the analysis
under the Idaho Constitution.
ii)

Waiver Was Not Knowing and Intelligent

The U.S. Supreme Court recognized the difference between a voluntariness issue and a
knowing and intelligent issue:

lvfiranda holds that ··[t]he defendant may waive effectuation" of the rights
conveyed in the warnings "provided the waiver is made voluntarily, knowingly
and intelligently." 384 U.S., at 444,475. 86 S.Ct., at 1612, 1628. The inquiry has
two distinct dimensions. Edwards· v. Arizona. supra, 451 U.S., at 482, 101 S.Ct..
at 1883; Brewer v. Williams, 430 U.S. 387,404, 97 S.Ct. 1232, 1242, 51 L.Ed.2d
424 (1977). First, the relinquishment of the right must have been voluntary in the
sense that it was the product of a free and deliberate choice rather than
intimidation, coercion, or deception. Second. the waiver must have been made
with a full awareness of both the nature of the right being abandoned and the
consequences of the decision to abandon it. Only if the "totality of the
circumstances surrounding the interrogation" reveal both an uncoerced choice and

7
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the requ1s1te level of comprehension may a court properly conclude that the
Miranda rights have been waived.
Moran v. Burbine, 475 U.S. 412,421, 106 S.Ct. 1135, 1140-1141 (1986).
As noted before there is some doubt as to whether the Defendant even was made aware of
his rights. There is even further doubt that he was aware of the nature of these rights, given the
extent of his mental illness and not being medicated at the time of questioning ( compare
testimony of Dr. Sombke and Dr. Estess regarding the Defendant's delusional state).
Further, it strains credulity to say that the Defendant was aware of his right to remain
silent and have an attorney.
IV.

CONCLUSION

Based upon the above-cited caselaw, the review of transcripts of interviews, and the
hearing concerning the Defendant" s competence. the Court should suppress the Defendant's
statements as being taken in violation of his rights under the United States and ldaho
Constitutions.
DATED, this

j

+I
L/-day of April 2009.

Attorney for Defendant
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CERTIF'ICATE OF MAILING

I HEREBY CERTIFY, that on this

/¾y of April 2009, I mailed a true and correct

copy of the within instrument to:
ROGER BOURNE
Deputy Prosecutor, Ada County
by placing said same in the interdepartmental Mail.

~~~

Jacob R. Precht
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GREG H. BOWER
Ada County Prosecuting Attorney
Roger Bourne
Deputy Prosecuting Attorney
200 West Front Street, Room 3191
Boise, Idaho 83702
Phone: 287-7700
Fax: 287-7709

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
)
)
)
Plaintiff,
)
vs.
)
)
JOHN JOSEPH DELLING,
)
)
Defendant.
)
_______________ )

THE STATE OF IDAHO,

Case No. CR-FE-2007-0000663
ORDER FOR DELIVERY OF
MEDICAL RECORDS TO THE
ADA COUNTY PROSECUTING
ATTORNEY'S OFFICE
PURSUANT TO THE HEALTH
INSURANCE PORTABILITY
AND ACCOUNTABILITY ACT
AND IDAHO CODE §19-3004;
ICR17

THIS COURT, upon information from the Ada County Prosecuting Attorney's
Office that certain medical/psychiatric records described herein are necessary for preparation
and presentation of the Prosecution's case in the above-captioned matter and/or related
homicide investigation, and the Court concluding that the medical records do appear to be
relevant and necessary to the proper adjudication of this matter, hereby orders that employees

ORDER FOR DELIVERY OF MEDICAL RECORDS TO THE ADA COUNTY
PROSECUTING ATTORNEY'S OFFICE PURSUANT TO THE HEALTH
INSURANCE PORTABILITY AND ACCOUNTABILITY ACT AND IDAHO CODE
§19-3004; ICR 17, Page I

00169

or representatives of St. Alphonsus Medical Center, produce all personal health information,
including medical/psychiatric records in their custody pertaining to JOHN JOSEPH
to the Ada County Prosecuting Attorney's

DELLING, (SSN:

Office in response to a subpoena issued by the prosecution in this case. The records may be
generally provided in the manner set out in Idaho Code §9-420, except that the said records
are to be made available by expedited mail and/or fax at 208-287-7709 to the Ada County
Prosecuting Attorney's Office or law enforcement within three business days of the service of
the subpoena, rather than be delivered to the Court.
This Order is also intended to require that personal health information, other than just
the described written medical/psychiatric records, such as information known to employees
or representatives of St. Alphonsus Medical Center also be provided to the prosecution or
criminal defense by interview when asked for and that those employees or representatives of
St. Alphonsus Medical Center testify if required.
Any questions regarding said records should be directed to the Ada County
Prosecuting Attorney's Office, (208) 287-7700.
ITISSOORDEREDthis

/7

,

/7

dayof_~-W-~'-... _ _ _ _ _ _ 2009.

ORDER FOR DELIVERY OF MEDICAL RECORDS TO THE ADA COUNTY
PROSECUTING ATTORNEY'S OFFICE PURSUANT TO THE HEALTH
INSURANCE PORTABILITY AND ACCOUNTABILITY ACT AND IDAHO CODE
§19-3004; ICR 17, Page 2
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GREG H. BOWER
Ada County Prosecuting Attorney

By ERIN BULCHER Clerk
DEPIJry

Roger Bourne
Deputy Prosecuting Attorney
200 West Front Street, Room 3191
Boise, Idaho 83 702
Phone: 287-7700
Fax: 287-7709

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,
Plaintiff,
vs.
JOHN JOSEPH DELLING,
Defendant.

__________

)
)
)
)
)
)
)
)
)
)

Case No. CR-FE-2007-0000663
STATE'S RESPONSE TO THE
DEFENDANT'S MOTION TO
SUPPRESS

COMES NOW, Roger Bourne, Deputy Prosecuting Attorneys, in and for the
County of Ada, State of Idaho, and makes the State's Response to the Defendant's
Motion to Suppress statements in the above case. The defendant in his motion has moved
this Court to suppress all statements made by the defendant to law enforcement because
the "defendant's mental illness made it impossible for him to have knowingly and
intelligently

waived

his

Fifth

and

Sixth Amendment

rights

during

custodial

interrogation". The State responds as follows:

STATE'S RESPONSE TO THE DEFENDANT'S MOTION TO SUPPRESS
(DELLING), Page 1
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I. MR. DELLING IS NOT TOO MENTALLY ILL TO WAIVE

As it currently stands, there is no factual basis to support any conclusion that the
defendant was so mentally ill that he was unable to waive his Fifth and Sixth Amendment
rights. Rather, the evidence is clearly to the contrary. The defendant was interviewed by
Ada County Sheriffs Detective Shellie Strolberg in Sparks, Nevada on April 3, 2007.
That interview was video recorded. A transcript of that interview has been made and
previously provided to the Court and counsel. The transcript of that interview shows that
Detective Strolberg advised the defendant of his constitutional rights beginning on page 5
at line 20. On page 6 at line 7, Detective Strolberg asked the defendant if he was willing
to talk with her. The defendant stated the following beginning at line 9:
John Delling: --not extensively until I have talked to an
attorney.
Detective Strolberg: Okay
John Delling: I have learned that it is not a good idea to do
that.
Detective Strolberg then explains to Mr. Delling that he can stop answenng
questions any time that he wants to and at page 7 line 7. Mr. Delling says the following:
John Delling: Well, I don't think I'll say too much until I've
talked to somebody.
Detective Strolberg: Okay.
John Delling: I will talk to you sometime; I'm sure.
The defendant then asks Detective Strolberg what she was going to ask him, page
7 line 15, and she says: "Well, about the car and how you got the car and some--." Page
7 line 19. The defendant makes a short spontaneous statement without a question being
asked about going to Boise to get some of his "stuff' and meeting a friend there named
Arthur. The defendant answers a question about Arthur's identity, but then, "elect(s) to be
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quiet". Page 8 at line 18-21. Significantly, Delling does say that he wants to talk to the
FBI, page 12 line 5.
It could not be clearer from the transcript, that Mr. Delling understood his right not
to answer questions and ultimately did not submit to questioning.
The drive from Nevada to Boise was eleven days later, April 14, 2007. During the
drive, Mr. Delling reinitiates contact with Detective Durrell and again asks to speak with
the FBI. The transcript of the taped portion of the conversation in the car shows that Mr.
Delling wanted to talk with the FBI about an investigation that he was trying to get
started. On page 7 beginning at line 13, of the vehicle conversation transcript, Detective
Durrell confirms that the has not questioned Mr. Delling about the case. Delling confirms
that statement at line 17. Detective Durrell repeats for the tape that Delling has asked two
or three times to speak to someone in the FBI. Page 8 line 2. Delling confirms that he
wants to speak with the FBI. Page 8 line 17. Detective Durrell confirms that he is not
requiring Delling to speak with the FBI, but that Delling has asked to do so. Page 9 line
11-16. Delling affirms that statement. Page 9, line 20. Detective Durrell and Mr. Delling
agree to meet with an FBI agent the next day. Page 10 lines 16-22.
Significantly, Delling shows his knowledge of his right not to speak at least twice
during the conversation in the car. The first time is on page 3 lines 10-13. The second
time is on page 6 line 2-7.
On April 15, 2007, Mr. Delling was given an opportunity to speak with FBI Agent
Mace in the presence of Detective Durrell. On page 6, Agent Mace confirms with Mr.
Delling that Mr. Delling wanted to talk with somebody from the FBI.

Agent Mace

reminds Delling of his constitutional rights at pages 7 and 8 and for the next nearly three
hundred and forty pages, Mr. Delling told the officers about his life, his actions and his
thoughts. He also asks the officers questions.
He answers the officer's questions, though on occasion he defers answering the
question to later in the conversation. An example of this can be found at page 88 of the
transcript beginning at line 3:
STATE'S RESPONSE TO THE DEFENDANT'S MOTION TO SUPPRESS
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FBI Agent Mace: Okay.
eventually?

So did this all come to a head

John Delling: I suppose. Lots of stuff has been happening.
I've been arrested now.
FBI Agent Mace: Yeah.
John Delling: ButFBI Agent Mace: Well, and obviously, that's kind of the gist
of it. But, I mean, so did you decide you had to deal with it?
Is that how you wound up sitting here? I mean, these guys
were --Detective Durrell: Abusing you?
John Delling: Basically.
FBI Agent Mace: Okay.
John Delling: I don't want too say to much, really, about the
crimes I'm accused of or whatever right now, but --- but--there is still a lot more I can tell you but -The defendant again defers on page 162 beginning at line 12:
FBI Agent Mace: Okay. So I can kind of understand how
Dave and Jake are involved. How about the other guy, Brad?
John Delling: There is a guy named Ryan Hope who I used to
know. He had a friend. This kid never told me his name. He
told me his name was Arthur. He picked me up at the airport
in that Mazda when I had dropped off my rental car, and
that's all I'm going to say about that right now.
These are two examples of the defendant's cognitive ability and his understanding
of his rights. It also shows he understood that he could answer questions when he wanted
to or not answer if he did not want to.

STATE'S RESPONSE TO THE DEFENDANT'S MOTION TO SUPPRESS
(DELLING), Page 4

On the face of this evidence there is no factual basis to conclude that the
defendant's mental illness interfered with his ability to understand and apply his
constitutional rights.

II. DETECTIVE STROLBERG HONORED DELLING'S REQUEST IN NEVADA

A review of the transcript of Detective Strolberg's Nevada interview with the
defendant, shows that she honored his request not to speak "extensively".

She clarified

with the defendant what he meant by the word "extensively" and she answered his
questions concerning her intended topics of questioning.

Even though Mr. Delling

wanted further information, Detective Strolberg declined to talk to him because of his
invocation. Page 10, lines 13-18. She further confirms that she is not trying to change his
mind at page 11 line 6. It is clear from the transcript that the defendant's constitutional
right were not violated by Detective Strolberg in Nevada.

III. THE MIRANDA RIGHTS ADVISAL IN BOISE ON APRIL 15, 2007 BY
AGENT MACE WAS ADEQUATE

The starting point on the question of the adequacy of the Miranda rights waiver is
Detective Strolberg's advisal in Nevada twelve days earlier.

That advisal was

constitutionally proper and clearly understood by the defendant. As discussed above, the
fact that the defendant decided not to answer questions is a clear indication of his
understanding. As set out above, the defendant even said to Detective Strolberg that he
has "learned that it is not a good idea to do that" (speak without first talking to an
attorney). Page 6 lines 9-13. It cannot be credibly argued that Mr. Delling does not
understand his constitutional rights.
Further, as discussed above, Mr. Delling demonstrated his knowledge of his right
to remain silent at least twice during his conversation in the car. Those citations are set
out above as being on page 3 and page 6.

STATE'S RESPONSE TO THE DEFENDANT'S MOTION TO SUPPRESS
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Once that factual basis is understood, Agent Mace's statement about the
defendant's rights is adequate. Agent Mace sets the stage on page 6 beginning at line 18
by telling Mr. Delling that he is there so that Delling can talk to Agent Mace and so that
Agent Mace can ask Delling questions also. At line 24 Delling says "Okay". Then on
page 7 Agent Mace reminds Delling that they won't get into anything that Mr. Delling
doesn't want to talk about. Mace tells Delling that Delling merely needs to say he doesn't
want to take about a subject if he is not comfortable with it. Lines 15-22. Mr. Delling
says "okay", line 23.
Agent Mace states the following:
Agent Mace: I mean, you don't have to talk to me at all, if
you don't want to. You know, I mean, you know that; right?
John Delling: yeah.

Agent Mace: That you can have your lawyer if you want to
and all of that stuff. Right? And we will get you a lawyer if
you need one. Okay?
John Delling: Okay.

Agent Mace: So, you know, we will be good to go. You
know, like I say, just talk about what you are comfortable
talking about. Here we go. Okay?
Page 7 line 24 through page 8 line 9.
The defendant then begins answering and asking questions. As stated above under
"I" Mr. Delling is not too mentally ill to waive, the State has pointed out that on a couple
of occasions Mr. Delling deferred answering questions in particular areas.

That is

additional evidence that he understood and remembered his constitutional rights advisal
from a few days earlier by Detective Strolberg and as reminded by Agent Mace.
On page 199, Mr. Delling makes reference to topics being "incriminating". Page
199 line 2. That statement is made right before lunch and so immediately after lunch

STATE'S RESPONSE TO THE DEFENDANT'S MOTION TO SUPPRESS
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Agent Mace brings the subject of incrimination up again. He reminds Delling that some
of the topics are incriminating. Page 200 line 21 through page 201 line 1.
On page 287 Detective Durrell is asking Delling how Delling was able to do all the
things he did in the limited time he had after shooting the Boise victim. Delling shows
his understanding that his statements can be used against him by saying:

John Delling:

Well, I don't know.

I don't really want to

incriminate other people. So- - lines 5 & 6.
Those references in combination, adequately inform the defendant of his
constitutional rights in the context of his earlier specific advisal. He clearly understands
and knows how to apply his rights.

He understands that his statements can be used

against him and the people who he said helped him.

IV. LEGAL AUTHORITY.
To determine whether the defendant's statements in Boise to Agent Mace and
Detective Durrell are admissible, one of the questions that needs to be answered is
whether or not the defendant reinitiated contact with the officers after he had invoked his
Fifth Amendment right to an attorney in Nevada when being interviewed by Detective
Strolberg. The Idaho Supreme Court has summarized the state of the law in this area in
State v. Cheatham, 135 Idaho 565 (S. Ct. 2000). The Court said the following:
It is well accepted that when an accused person in custody has invoked his
right to counsel under Miranda v. Arizona, that person is not to be subjected
to further interrogation until counsel has been made available to him, unless
he waives his earlier request for counsel and himself initiates any dialog.
Edwards v. Arizona, 451 U.S. 477 (1981); State v. Kysar, 116 Idaho 992
(1989). Any responses to further interrogation are admissible only when it
is shown by preponderance of the evidence the accused initiated further
discussions and he knowingly and intelligently waived his right to counsel
which he earlier invoked. Smith v. Illinois, 469 U.S. 91 (1984); Kysar, 116
Idaho at 996. Interrogation includes not just words, but also conduct that is
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reasonably and likely to elicit an incriminating response. Rhode Island v.
Innis, 466 U.S. 291 (1980).
The Cheatham case is similar to the instant case in that Cheatham was arrested in
South Carolina and driven to Idaho. He had earlier invoked his right to counsel, but
during the drive to Idaho talked with the transporting officers and ultimately made
incriminating statements.

The trial court determined that the defendant reinitiated

conversation with the officers and that the officers did not engage in a course of conduct
which was "designed to elicit an incriminating statement from Cheatham, thereby
violating his previously invoked right to counsel ... " 134 at p. 575.
Similarly, the evidence shows from the transcript that Delling told Detective
Strolberg that he wanted to talk to the FBI and he brought that subject up again during the
transport, requesting an interview with the FBI. Agent Mace confirmed that request with
the defendant early in the interview.
The question next becomes whether the defendant's waiver of his Miranda rights
in Boise was adequate. The Idaho Supreme Court again tells us the standard in State v.
Person, 140 Idaho 934 (S.Ct. 2004):
When statements made by a defendant during the course of an incustody interrogation are offered at trial, the State must establish a
voluntary, knowing and intelligent waiver of the suspect's rights. State v.
Luke, 134 Idaho 294 (2000). On appeal, this standard is measured by
reviewing the totality of the circumstances surrounding the waiver. State v.
Dunn, 134 Idaho 165 (Ct.App. 2000). The underlying purpose of this
standard is to determine whether the defendant's will was overborne. State
v. Radford, 134 Idaho 187 (2000). . ..
The following factors must be considered in determining whether a
confession was voluntary:
( 1) Whether Miranda warnings were given;
(2) The youth of the accused;
(3) The accused's level of education or low intelligence;
(4) The length of the detention;
( 5) The repeated and prolonged nature of the questioning; and
(6) Deprivation of food or sleep.
State v. Doe, 137 Idaho 519 (2002); Person, supra at 937.
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(DELLING), Page 8

001.79

It is the State's position that under a totality of the circumstances, the transcript of
the Boise interview shows that the defendant was warned of his Miranda rights and
understood them.
The defendant was warned of and reminded of his constitutional rights in Boise,.
There is a great deal of case law indicating that even though some hours or days have
elapsed between the defendant's statement and the initial constitutional rights advisal, a
new advisal is not necessarily required. The Ninth Circuit summed up the existing case
law in U.S. v. Andaverde, 64 F.3 rd 1305 (9 th Circ. 1995). In Andaverde, the length of
time between the advisal and the confession was approximately fifteen hours. However
the court started by citing to the U.S. Supreme Court in Wyrick v. Fields, 459 U.S. 42
(1982) for the proposition that "the courts have generally rejected a per se rule as to when
a suspect must be readvised of his rights after the passage of time or a change in
questioners." The Andaverde court cited Wyrick that courts must look at the "totality of
the circumstances in each individual case". Wyrick at p. 49.
The Andaverde court then cites several cases where the passage of a few minutes
to several hours were not found to require readvisal.

The court cited to Biddy v.

Diamond, 516 F.2 nd 118 (5 th Circ. 1975), cert. denied, 425 U.S. 950 (1996) where a two
week interval between Miranda warning and confession was upheld. The court also cited
Martin v. Wainwright, 770 F.2 nd 918 (11 th Circ. 1985) where a one week interval between
the defendant's waiver and subsequent confession did not require a readvisal where the
defendant had indicated that he still understood his rights at the time of the confession.
The learning from the Andaverde case is that there is no hard and fast rule as to a
readvisal requirement due to time lapse. It is worth while to point out that the cases cited
by Andaverde were primarily cases where the defendant had not been readvised after the
lapse of time. That is significantly different than the instant case where Delling was
warned and reminded before questioning.

So, even if the court determines that the

warning was deficient in that Delling was not reminded that his statements could be used
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against him, he had been earlier advised of that right and clearly understood it.
Nevertheless, this court could determine that a new advisal was not necessary under a
totality of the circumstances test.
Otherwise, as described above in the Person case, warnings were given, there is
nothing significant about the youth of the accused, there is no evidence concerning the
defendant's level of education though the State understands that the defendant graduated
from high school; while the defendant is mentally ill, there is no information about having
low intelligence. The mental illness should certainly be considered, but under these facts
the court should conclude that he was not mentally ill to the point where he could not
understand his rights and apply them. There is no information about the length of the
detention that is concerning. There is no indication that the questioning was prolonged
and there is no evidence that Delling was deprived of food or sleep.
Under this totality of the circumstances, the State believes the court should find the
defendant's statements in Boise were voluntary.
Finally, while the defendant does not specifically argue the point, the State asks the
Court to consider the defendant's actions of deferring answering certain questions as
referred to above. The example referred to above was found on page 88 starting at line
I 6 where the defendant says he "doesn't want to say to much, really, about the crimes I'm
accused of or whatever right now, but - but-and there is still a lot more stuff I can tell
you, but- -". The defendant immediately returns to the topic of his conversation. This
appears to the State to be a continuation of his intention to tell the FBI what he went there
to tell them. It is not an indication of a desire on the defendant's part to discontinue his
conversation with the officers. He immediately "reinitiates contact" by continuing the
dialog.
Delling makes similar statements to the one found on page 88. Those statements
should be read in context, that is, what Delling says before and after the statements. The
context shows that Delling just defers the question and continues with his dialog and then
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comes back to the deferred topics. The State has found other examples of the defendant
deferring answers on the following pages:
page 103 line 20,
page 162 line 15,
page 163 line 22,
page 164 line 14,
page 190 line 3,
page 239 line 16,
page 275 line 5,
page 280 line 12
page 281 line 21.
It appears to the State that in each of these references, the defendant desired to
continue speaking to the officers about the same topics. He merely deferred the answer
until later in the conversation. On page 103 the officer asked the defendant what the
Moscow victim, Dave, told the defendant the last time they were together. On line 20, the
defendant said: "I don't have anything to say about whatever I was accused of. The last
time I talked to Dave - -" The defendant then speaks extensively about his conversations
with Dave in the next several pages including Dave' death on page 135 line 21. Delling
ultimately admits to shooting Dave and Jake on page 211 line 11-13 and again on page
221.

He even discussed the conversation he had with Dave immediately before the

shooting page 238 line 13-24.
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V. CONCLUSION
For the reasons set out above, the State urges the Court to deny the defendant's
motion to suppress statements.

-ff
I_
RESPECTFULLY SUBMITTED, this

day of April 2009.

GREG H. BOWER
Ada County Prosecutor

/4efin;

Roger
Deputy Prosecuting Attorney
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be served, a true and correct copy of the foregoing State's Response to Defendant's
Motion to Suppress upon the individual( s) named below in the manner noted:
Name and address: Ada County Public Defender, 200 W. Front Street, Boise, Idaho
83702

o By depositing copies of the same in the United States mail, postage prepaid,
first class.
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By depositing copies of the same in the Interdepartmental Mail.

o By informing the office of said individual(s) that said copies were available
for pickup at the Office of the Ada County Prosecutor.
o By faxing copies of the same to said attomey(s) at the facsimile number:
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF ADA

) Case No.: H0700663
)
) DECISION AND ORDER RE:
) CONSTITUTIONALITY OF I,C, § 18-207
)
NO------:=---)
A.M _ _ _A...~~- '5:
)
)
MAY O1 2009
)
)

THE STATE OF IDAHO,
Plaintiff,

o~-

vs.
JOHN J. DELLING,
Defendant.

----------~

.t~;!:,···

The defendant has been charged with first degree murder. The State is not seeking the
death penalty. The defendant has objected to the State's Motion for Access to the defendant and
is challenging the constitutionality of LC.§ 18-207 and the repeal of the insanity defense in
Idaho. For the reasons stated in this Decision, the motion is denied.
Idaho is one of a few states which has abolished the insanity defense. LC. § 18-207( 1).
While mental illness is considered in sentencing, it is not a per se bar to prosecution nor is there
an insanity defense. (See, LC. §§19-2522, LC.§ 19-2523, LC.§ 19-2524, mental illness
evaluation and treatment as part of sentencing). A person who has committed a criminal act
without being conscious of it is legally incapable of committing a crime. LC. § 18-201. Idaho
also does not permit the prosecution of defendants who are not mentally competent to proceed-an issue previously addressed in this case-- and provides for treatment and evaluation to allow a
defendant to be competent to proceed.
Although Idaho bars mental condition as a defense, it does allow expert testimony on a
defendant's mental illness if it relates to the state of mind which is an element of the offense. In
order to be permitted to offer evidence on the mental condition of a defendant, a party is required
to give notice not later than ninety days prior to trial. The statute bars expert testimony on
mental condition unless notice is given. LC. § 18-207(4). The defense gave timely notice of
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intent to produce psychological evidence that the defendant was incapable of forming the
requisite intent on February 18,2009. The defense notice triggered the following:

(b) A party who expects to call an expert witness to testify on an issue of mental
condition must, on a schedule to be set by the court, furnish to the opposing party a
written synopsis of the findings of such expert, or a copy of a written report. The court
may authorize the taking of depositions to inquire further into the substance of such
reports or synopses.
(c) Raising an issue of mental condition in a criminal proceeding shall constitute a waiver
of any privilege that might otherwise be interposed to bar the production of evidence on
the subject and, upon request, the court shall order that the state's experts shall have
access to the defendant in such cases for the purpose of having its own experts conduct an
examination in preparation for any legal proceeding at which the defendant's mental
condition may be in issue.
LC. § 18-207(4). The State filed a request for access.
The defense issues are summarized as follows: that it is unconstitutional to abolish the
insanity defense on both due process and equal protection grounds; that it is also cruel and
unusual punishment to abolish the insanity defense; that the defendant's Fifth and Sixth
Amendment rights are violated by the statute.
Insanity is a legal concept, not a mental health concept. There is no "insanity" definition
in the Diagnostic and Statistical Manual ofMental Disorders, Fourth Ed., of the American
Psychiatric Association. In fact, the DSM-IV notes that caution should be used in applying
diagnostic criteria in a forensic setting. Diagnostic and Statistical Manual of Mental Disorders,
Fourth Ed, xxxii-xxxiii. Idaho recognizes that mental illness can affect the ability to form the
specific intent required as an element of certain offenses and allows for proof of mental illness
and its effect on intent in the guilt phase of a criminal proceeding. LC. § 18-207. It also
recognizes mental illness in the sentencing structure. LC. §§ 19-2522, LC. § 19-2523, LC. § 192524. Simply because Idaho does not recognize an insanity defense does not mean that mentally
ill offenders are deprived of any right recognized under either the United States Constitution or
the Idaho Constitution. Mentally ill defendants are treated no differently than mentally more
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healthy defendants in what is required for the State to prove a criminal offense. The elements of
first degree murder are the same for the mentally ill and the mentally sound. The defense
discussion reveals some of the weaknesses of an "insanity" defense: first, the inability of a
person convicted of a crime to appreciate the wrongfulness of their conduct does not make that
person less of a threat to society; secondly, mental illness, as the DSM-IV acknowledges, covers
a wide variety of mental conditions and different levels of severity-a person can be more or less
mentally ill than another person with the same psychological condition-the legal concept of
insanity is an either/or concept which is ill suited to deal with the complexity of mental illness;
thirdly, the inability to appreciate the wrongfulness of one's conduct is more appropriately dealt
with in sentencing rather than in deciding whether the State has met its burden of proof and
established all of the elements of any particular offense. The Idaho Supreme Court rejected a
previous due process challenge to the abolition of the insanity defense in State v. Searcy, 1 I 8
Idaho 632, 798 P.2d 914 (1990). Based upon Clark v. Arizona, 548 U.S. 735, 126 S. Ct. 2709,
165 L.Ed.2d 842 (2006) in which the United States Supreme Court upheld Arizona's rule
excluding mental health testimony as to mens rea against a due process challenge, there is no
reason to conclude that Idaho's abolition of the insanity defense, while preserving the issue of
the effect of mental illness on mens rea, violates due process.

1

As to the Eighth Amendment issue, mental illness is considered in sentencing and plans
for treatment are part of what can be submitted to the Court. LC. §§ 19-2522, LC. § 19-2523, LC.

§ 19-2524. Any sentence imposed would take into account a defendant's mental illness, LC. §

1

While Idaho does allow evidence of mental illness as it affects the mental state which is an element of certain
offenses, an expert would not be permitted, for either side, to state an opinion on the existence or non-existence of a
legal element of an offense. The Court notes that Idaho Rule of Evidence 702 allows evidence from an expert
whose experience training or education would help them understand the evidence in the case, since the intent
elements are legal elements, a psychiatrist or psychologist would not be allowed to render an opinion outside of his
or her area of expertise. Only the jury will be allowed to decide if the evidence of mental illness is such that it
negates intent.
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18-207 only addresses the presentation of mental condition at trial, it is not, therefore, a violation
of the Eighth Amendment.
In State v. Payne, 2008 Op. No. 122, filed December 15, 2008, the Idaho Supreme Court
upheld the validity of J.C. § 18-207 from both Fifth Amendment and Sixth Amendment
challenges. See also, State v. Santistevan, 143 Idaho 527, 148 P.3d 1273 (Ct. App. 2006).
Moreover, the nature of a mental illness which a particular defendant may suffer from and its
effect on his ability to think, to plan, to process information does not necessarily implicate a
defendant's Fifth Amendment rights. The defendant has the ability to consult with counsel and
to have counsel observe the evaluation. An approach similar to that followed in State v.
Santistevan is reasonable and an Order allowing Access and setting forth the necessary conditons

will be filed with this Decision.
The defense objection to the State's Motion for Access to the defendant is overruled. J.C.

§ 18-207 is constitutional as is Idaho's rejection of the insanity defense.
It is so ordered.
Dated this 1st day of May, 2009.

)J,JJ...&i{
Deborah A. Bail
District Judge
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IDAHO, IN AND FOR THE COUNTY OF ADA

) Case No.: H0700663
)
) ORDER GRANTING ACCESS BY STATE'S
Plaintiff,
) EXPERTS
)
VS.
)
)
JOHN J. DELLING,
)
)
Defendant
)
---------------THE STATE OF IDAHO,

The defendant has filed a timely notice of intent to produce psychological evidence that
the defendant was incapable of forming the requisite intent to commit murder in the first degree
on February 18,2009. The State has requested access. Under LC. § 18-207(4), the following is
required:

(b) A party who expects to call an expert witness to testify on an issue of mental
condition must, on a schedule to be set by the court, furnish to the opposing party a
written synopsis of the findings of such expert, or a copy of a written report. The court
may authorize the taking of depositions to inquire further into the substance of such
reports or synopses.
(c) Raising an issue of mental condition in a criminal proceeding shall constitute a waiver
of any privilege that might otherwise be interposed to bar the production of evidence on
the subject and, upon request, the court shall order that the state's experts shall have
access to the defendant in such cases for the purpose of having its own experts conduct an
examination in preparation for any legal proceeding at which the defendant's mental
condition may be in issue.
Therefore, the defendant shall immediately furnish the State a copy of any report of any
expert he intends to call to provide psychological evidence with respect to his ability to form
intent at the time of the alleged crime. Furthermore, the State is authorized to have qualified
mental health experts have access to the defendant to conduct any examination necessary to
address the defendant's mental condition at the time of the alleged offense.
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The defendant John Delling may be examined by the State's experts as soon as feasible
concerning his mental state at the time of the offense. The examination and testing by the State
may include, but is not limited to examination of the defendant's mental processes, his IQ, his
memory, his recall of events unrelated to the charge, his mental functioning and ability to
perfonn daily tasks, his ability to comprehend and process information, his ability to act in a
logical and goal directed fashion at the time of the event, his childhood/history and any other
infonnation relevant to his ability at the time of the alleged offense to form the intent necessary
to commit the offense. The State's experts may inquire of defendant as to his mental condition at
the time of the alleged events for which he is charged.
The defendant John Delling's counsel may observe any and all examinations. The
defendant may also consult with his counsel about the examination(s). Any evidence obtained
by the State's experts during and in the course of such examination may only be used by the State
for rebuttal purposes as outlined further in this Order. The State may not present any such
evidence in their case in chief. Any statements or evidence obtained by the State's experts during
the course of this examination shall be disclosed only to the State's attorneys and shall not be
disclosed to any other person.
During the course of any examination by the State's experts, the defendant does have a
constitutional right to remain silent when asked by the State's experts about the events
surrounding the alleged offense. Estelle v. Smith, 451 U.S. 454, 101 S. Ct. 1866, 68 L. Ed. 2d

359 (1981 ). The defendant shall also be advised, and is hereby advised, that any incriminating
statements he makes to the State's experts could be used against him at trial, in the event the
defendant places his mental status in issue at trial. In addition, the defendant shall be advised,
and is hereby advised that any incriminating statements he makes to the State's experts might be
used against him at sentencing, even if not used at trial, and even if not placed in issue by the
defense at sentencing.
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Pursuant to LC.§ 18-207(4)(e), if an examination cannot be conducted by reason of the
unwillingness of the defendant to cooperate, the examiner shall so advise the court in writing. In
that event, the court may deny the defendant the right to present evidence in support of a mental
status claim unless the interest of justice requires otherwise and may instruct the jury that it may
consider the party's lack of cooperation for its effect on the credibility of the party's mental status
claim.

It is so ordered.
Dated this 1st day of May, 2009.

Deborah A. Bail
District Judge
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Ses,sion Date: 2009/05/08
Judge : Bai 1 , Deborah A.
Reporter: Gambee, Susan

Division: DC
Session Time: 13:31

Courtroom: CR508

Clerk ( s):
Korsen, Janine
State Attorney(s)
Public Defender ( s) :
Cahill, Gus
Prob.

Officer(s):

Court interpreter (s):

Case ID: 0001
Case number: CR0700663
Plaintiff: State of Idaho
Plaintiff Attorney:
Defendant: Delling, John
Co-Defendant (s) :
Pers. Attorney:
State Attorney: Bourne, Roger
Public Defender: Cahill, Gus
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14 :02:10 - Operator
Recording:
14 :02:10 - New case
Delling, John
14 :02:25 - Defendant: Delling, John
defendant present, in custody.
14 :02:26 - State Attorney: Bourne, Roger
comments regarding the DVD's.
14 :03:23 - Judge: Bail, Deborah A.
advises she does not have those.
14 :03:27 - State Attorney: Bourne, Roger
comments and requests them be part of the record today.
14 :03:39 - Public Defender: Cahill, Gus
will stipulate to that.
14 :03:58 - Judge: Bail, Deborah A.
comments.
14 :04:00 - State Attorney: Bourne, Roger
comments.
14:04:23 - Judge: Bail, Deborah A.
inquires.
14:04:26 - Public Defender: Cahill, Gus
is ok with that being part of the record.
14 :04:34 - Judge: Bail, Deborah A.
will make it part of the record.
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14 :~4:39 - State Attorney: Bourne, Roger
comments.
14 :05:25 - Judge: Bail, Deborah A.
comments.
14 :07:00 - State Attorney: Bourne, Roger
comments and inquires.
14 :07:06 - Judge: Bail, Deborah A.
responds.
14 :07:46 - State Attorney: Bourne, Roger
will call his witness.
14 :08:14 - Other: Durrell, Craig
is sworn by the Clerk.
14 :08:18 - State Attorney: Bourne, Roger
begins direct examination.
14 :19:49 - Public Defender: Cahill, Gus
begins cross examination.
14 :25:23 - Other: Durrell, Craig
steps down.
14 :25:32 - State Attorney: Bourne, Roger
has no further witnesses.
14 :25:36 - Public Defender: Cahill, Gus
advises he has no evidence and will submit the argument on the record.
14 :26:15 - State Attorney: Bourne, Roger
is fine with that and comments regarding the Motion.
14 :30:02 - Public Defender: Cahill, Gus
responds to that.
14 :31:03 - Judge: Bail, Deborah A.
inquires.
14 :31:06 - State Attorney: Bourne, Roger
responds is marking the DVD's as State's exhibits.
14 :31:38 - State Attorney: Bourne, Roger
comments and submits DVD's as Exhibit's 1-7 to the Court.
14 :32:53 - Public Defender: Cahill, Gus
has no objection to those being admitted.
14:32:58 - Judge: Bail, Deborah A.
will admit those and will watch them.
14 :33:12 - State Attorney: Bourne, Roger
has nothing further on the suppression issue.
14 :33:18 - Judge: Bail, Deborah A.
will take up the other issues now then.
14 :33:26 - State Attorney: Bourne, Roger
comments.
14:34:37 - Judge: Bail, Deborah A.
comments.
14:34:41 - Public Defender: Cahill, Gus
comments would like to know the order of witnesses.
14:35:07 - State Attorney: Bourne, Roger
will do that and advises he has around 32-35 witnesses.
14:35:20 - Judge: Bail, Deborah A.
advises it would be beneficial to give each side their list of witnesses and
14:35:34 - Judge: Bail, Deborah A.
the order they will be called.
14:35:57 - State Attorney: Bourne, Roger
will do that.
14:35:59 - Judge: Bail, Deborah A.
comments and rules that it is permissible and advises to put the evidence on
14:36:59 - Judge: Bail, Deborah A.
chronologically.
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14 :~7:07 - Public Defender: Cahill, Gus
responds regarding a cautionary instruction.
14 :37:18 - Judge: Bail, Deborah A.
will give one requests each side submit any proposals they have for that at
14 :37:38 - Judge: Bail, Deborah A.
least 5 days prior to trial will take the suggestions use them or modify
14 :37:53 - Judge: Bail, Deborah A.
them.
14 :37:57 - State Attorney: Bourne, Roger
comments advises Dr. Engle is prepared to see Mr. Delling on Monday.
14 :40:03 - Other: Myshin, Amil
is working on getting information to the State.
14 :40:12 - Judge: Bail, Deborah A.
will require a copy of Dr. Engle's written report be provided not later than
14 :40:26 - Judge: Bail, Deborah A.
5:00 pm on May 13th.
14 :40:32 - State Attorney: Bourne, Roger
comments regarding a proposed Jury Questionnaire.
14 :41:02 - Public Defender: Cahill, Gus
comments regarding the Jury coming in prior to June 2nd to go over the Jury
14 :41:34 - Public Defender: Cahill, Gus
Questionnaire.
14 :41:45 - Judge: Bail, Deborah A.
comments.
14 :41:56 - Public Defender: Cahill, Gus
comments.
14 :42:17 - Judge: Bail, Deborah A.
inquires as to the Draft.
14 :42:23 - Other: Myshin, Amil
can probably give it to the Court on Monday.
14 :42:30 - Judge: Bail, Deborah A.
that will help her on the date to bring people in.
14 :42:38 - State Attorney: Bourne, Roger
comments.
14 :42:46 - Judge: Bail, Deborah A.
comments.
14:42:51 - State Attorney: Bourne, Roger
comments.
14 :42:54 - Judge: Bail, Deborah A.
comments and will see what they submit and that will give her an idea of when
14:43:21 - Judge: Bail, Deborah A.
to set that hearing.
14:43:32 - Operator
Stop recording: (On Recess)
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GREG H. BOWER
Ada County Prosecuting Attorney

Roger Bourne
Deputy Prosecuting Attorney
200 W. Front Street, Room 3191
Boise, ldaho 83 702
Telephone: (208) 287-7700

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE ST A TE OF IDAHO,
Plaintiff,
vs.

JOHN JOSEPH DELLING,
Defendant.

__________

)
)
)
)
)
)
)
)
)
)

Case No. CR-FE-2007-0000663
MOTION TO ALLOW
WITNESSES TO REVIEW THEIR
OWN TESTIMONY FROM
GRAND JURY PURSUANT TO
I.C.R. 6.3 (c)

The State of Idaho, by and through the undersigned deputy Ada County Prosecuting
Attorney, Roger Bourne, moves this Court for an order permitting the State to allow
witnesses to review their individual grand jury testimony prior to the jury trial in the above
entitled case.
I.C.R. 6.3 (c) provides that upon motion, the district judge shall permit the
prosecuting attorney to obtain a transcript and that the judge may place conditions upon the
use, dissemination or publication of the proceedings of the grand jury with the Court's
power of contempt to enforce any violations of those conditions.

MOTION TO ALLOW WITNESSES TO REVIEW GRAND JURY TESTIMONY

l,,vi~~ffLLING)
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The State requests an order to allow witnesses to review copies of their own
testimony from the Grand Jury. The State would allow witnesses to review only their own
testimony, not that of others, and would not allow anyone else to view the transcripts.
The State has several reasons for this request.
1.

The defense has been provided with the transcripts based on the Court's order to
transcribe them. In the interest of fairness, the witnesses deserve the opportunity to
be familiar with their testimony prior to trial as they will be subject to crossexamination on that Grand Jury testimony. Additionally, at the time of trial, it will
have been over two (2) years since the Grand Jury proceeding in this case.

2.

Historically, Idaho Courts have placed an emphasis on protecting the secrecy of the
Grand Jury proceedings.

Idaho Code § 19-1112.

The State's request will not

compromise the desire for secrecy because the witnesses will only be reviewing
testimony that they personally gave to the Grand Jury. This request will not allow
further dissemination of what originally occurred at the Grand Jury Proceedings.
3.

District trial courts have allowed dissemination of the transcript with conditions.
State v. Dutt, 2003 WL 21146635 (Idaho App.)

DATED this

/(!fl day of May 2009.
GREG H. BOWER
Ada County Prosecuting Attorney

By:
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this

] Z -rl· day of May 2009, I caused to be

seived, a true and correct copy of the foregoing Motion to Allow Witness to Review Grand
Jury Testimony upon the individual(s) named below in the manner noted:
Name and address:

August Cahill and Amil Myshin, Ada County Public Defender, 200

W. Front Street, Boise, Idaho 83702

c:i

By depositing copies of the same in the United States mail, postage prepaid, first
class.

~

By depositing copies of the same in the Interdepartmental Mail.

o By informing the office of said individual(s) that said copies were available for
pickup at the Office of the Ada County Prosecutor.
o By faxing copies of the same to said attomey(s) at the facsimile number: _ _ __

Legal Assistant

MOTION TO ALLOW WITNESSES TO REVIEW GRAND JURY TESTIMONY
(DELLING)
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GREG H. BOWER
Ada County Prosecuting Attorney

J

Roger Bourne
Deputy Prosecuting Attorney
200 W. Front Street, Room 3191
Boise, Idaho 83702
Telephone: (208) 287-7700

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,
Plaintiff,
vs.
JOHN JOSEPH DELLING,
Defendant.
______________

)
)
)
)
)
)
)
)
)
)

Case No. CR-FE-2007-0000663
ORDER TO ALLOW
WITNESSES TO REVIEW
GRAND JURY TESTIMONY
PURSUANT to IDAHO
CRIMINAL RULE 6.3(c)

The above matter coming before the Court on the

day of May 2009, upon the

Motion to Allow Witnesses to Review Grand Jury Testimony in the above-entitled case,
the Court having considered said motion and being otherwise advised in the matter.
IT IS HEREBY ORDERED AND THIS DOES ORDER that pursuant to Idaho

Criminal Rule 6.3(c), the Court will permit the parties to allow individual witnesses who
testified at the Grand Jury to review copies of their individual testimony. Witnesses will
not be allowed to review any testimony except their own and may not share the
information contained therein within anyone else, except that a witness may discuss the
contents with the attorneys involved in the case. Any violation of the conditions placed
ORDER TO ALLOW WITNESSES TO REVIEW GRAND JlJRY TESTIMONY
(DELLING), Page 1

001.97

upon the use of the Grand Jury transcript in this case will constitute contempt of this
Court's order.

DATED this

~

Jf

day of May 2009.

District Judge

ORDER TO ALLOW WITNESSES TO REVIEW GRA.~ JURY TESTIMONY
(DELLING), Page 2

001.98

NO.:--:~--;~---A.M \

\:)
~-::I-

~M
··----

MAY 2 7 2009
-l.

DAVID NAVARRO, Clerk
By HEIDI KELLY
DEPUTY

GREG H. BOWER
Ada County Prosecuting Attorney
Roger Bourne
Heather Reilly
Deputy Prosecuting Attorney
200 W. Front Street, Room 3191
Boise, Id. 83702
Telephone: (208) 287-7700

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE ST ATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE ST ATE OF IDAHO,
Plaintiff,
vs.
JOHN JOSEPH DELLING,
Defendant.

_______________

)
)
)
)
)
)
)
)
)
)

Case No. CR-FE-2007-0000663
STATE'S SUGGESTED JURY
INSTRUCTIONS RE: 404(b)
EVIDENCE

The State of Idaho, by and through the undersigned deputy prosecuting attorney in
and for the County of Ada, State of Idaho, comes now and suggests the following jury
instructions to address the testimony and/or evidence presented pursuant to Idaho Criminal
Rule 404(b).
The State suggests this Court give the following instruction prior to the presentation
of the I.C.R. 404(b) testimony or evidence that is anticipated to begin the State's case in
chief:

STATE'S SUGGESTED 404(b) Evidence JURY INSTRUCTIONS (Delling)

1
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"You are about to hear testimony regarding shootings that occurred in Tucson,
Arizona and Moscow, Idaho. You may only consider this evidence, if believed, in
connection with determining the following issues:
the defendant's motive,
opportunity, intent, preparation, plan, absence of mistake or accident or whether the
defendant employed a common plan or scheme regarding the offense alleged in this
case".

Further, the State suggests that this Court provide the general limiting instruction
reflected in ICJI 303 within the final instructions given to the jury. (ICJI 303 Attached
hereto). State v. Byington, 132 Idaho 597 at 607-608, 977 P.2d 211 at 221-222(Ct. App
1998).

-h-

DATED this A!_day of May 2009.

GREG H. BOWER
Ada County Prosecuting Attorney

By:

Heather Reilly
Deputy Prosecuti

STATE'S SUGGESTED 404(b) Evidence JURY INSTRUCTIONS (Delling)
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this

6

2(,lf£

day of May 2009, I caused to be

served, a true and correct copy of the foregoing State's Suggested Jury lnstructions re:
404(b) Evidence upon the individual(s) named below in the manner noted:

u By depositing copies of the same in the United States mail, postage prepaid, first

class.

:;:4'~ By depositing copies of the same in

the Interdepartmental Mail. Amil Myshin and

August CahiH, Ada County Public Defender

u By informing the office of said individual(s) that said copies were available for
pickup at the Office of the Ada County Prosecutor.

u By faxing copies of the same to said attorney(s) at the facsimile number: _ _ __

STATE'S SUGGESTED 404(b) Evidence JURY INSTRUCTIONS (DeHing)

3

0020f

ICJI 303
EVIDENCE OF OTHER CRIMES

INSTRUCTION NO. - - -

Evidence has been introduced for the purpose of showing that the defendant
committed [crimes] [wrongs] [acts] other than that for which the defendant is on
trial.
Such evidence, if believed, is not to be considered by you to prove the
defendant's character or that the defendant has a disposition to commit crimes.
Such evidence may be considered by you only for the limited purpose of
proving the [defendant's [motive] [opportunity] [intent] [preparation] [plan]
[knowledge] [identity] or [absence of mistake or accident].
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